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BAB II  

TINJAUAN UMUM  

A. Tinjauan Umum Tentang Perjanjian 

1. Pengertian Perjanjian 

Be$rd~asark$an Pasal~ 1313 K$i~tab U$nd~ang$-U$nd~ang$ Hu$k$u$m Pe$rd~ata, 

pe$rjanji~an ad~al~ah su$atu$ pe$rbu$atan hu$k$u$m d~i~ mana satu$ orang$ atau$ l~e$bi~h 

me$ng$i~k$atk$an d~i~ri~ny~a te$rhad~ap satu$ orang$ l~ai~n atau$ l~e$bi~h.
26

 I~sti~l~ah pe$rjanji~an 

atau$ pe$rse$tu$ju$an me$ru$pak$an te$rje$mahan d~ari~ k$ata ove$re$e$nk$omst. Pe$rjanji~an 

d~apat d~i~pahami~ se$bag$ai~ su$atu$ pe$ri~sti~wa hu$k$u$m d~i~ mana se$se$orang$ me$mbu$at 

janji~ k$e$pad~a pi~hak$ l~ai~n, atau$ d~u$a pi~hak$ sal~i~ng$ be$rjanji~ u$ntu$k$ me$l~ak$sanak$an 

su$atu$ hal~ te$rte$ntu$. Se$l~anju$tny~a, be$rd~asark$an k$e$te$ntu$an Pasal~ 1313 K$i~tab 

U$nd~ang$-U$nd~ang$ Hu$k$u$m Pe$rd~ata (K$U$H Pe$rd~ata), pe$rse$tu$ju$an d~i~arti~k$an 

se$bag$ai~ su$atu$ pe$rbu$atan hu$k$u$m d~i~ mana satu$ orang$ atau$ l~e$bi~h me$ng$i~k$atk$an 

d~i~ri~ny~a te$rhad~ap satu$ orang$ l~ai~n atau$ l~e$bi~h.
27

 Pe$rjanji~an me$ru$pak$an su$atu$ 

hu$bu$ng$an hu$k$u$m y~ang$ ti~mbu$l~ antara d~u$a pi~hak$ atau$ l~e$bi~h, d~i~ mana sal~ah 

satu$ pi~hak$ be$rhak$ me$nu$ntu$t su$atu$ pre$stasi~ d~an pi~hak$ l~ai~nny~a be$rk$e$waji~ban 

u$ntu$k$ me$me$nu$hi~ tu$ntu$tan te$rse$bu$t. Se$l~ai~n i~tu$, pe$rjanji~an ju$g$a d~apat 

d~i~pahami~ se$bag$ai~ su$atu$ pe$ri~sti~wa hu$k$u$m y~ang$ te$rjad~i~ k$e$ti~k$a se$se$orang$ 

be$rjanji~ k$e$pad~a pi~hak$ l~ai~n, atau$ k$e$ti~k$a d~u$a pi~hak$ sal~i~ng$ me$ng$i~k$atk$an d~i~ri~ 

u$ntu$k$ me$l~ak$sanak$an su$atu$ hal~ te$rte$ntu$.
28

 

Pad~a d~asarny~a, pe$rjanji~an ad~al~ah su$atu$ be$ntu$k$ pe$rse$tu$ju$an y~ang$ d~i~ak$u$i~ 

se$rta d~i~l~i~nd~u$ng$i~ ol~e$h hu$k$u$m. Pe$rse$tu$ju$an i~ni~ me$mi~l~i~k$i~ pe$ranan y~ang$ sang$at 

                                                           
26 Su$$d~~arsono, K$$amu$$s Hu$$k$$u$$m, Ri~~ne$$k$$a Ci~~pta, Jak$$arta, 2007, hl~~m. 363.  
27 R .Su$$be$$k$$ti~~, Aspe$$k$$-Aspe$$k$$ Hu$$k$$u$$m Pe$$ri~~k$$atan Nasi~~onal~~, Al~~u$$mni~~, Band~~u$$ng$$, 1984, hl~~m,1. 
28 Su$$be$$k$$ti~~, Hu$$k$$u$$m Pe$$rjanji~~an, PT I~~ne$$rmasa, Jak$$arta, 1987, hl~~m. 30 



 

19 
 

pe$nti~ng$ d~al~am k$e$g$i~atan u$saha, k$are$na me$njad~i~ l~and~asan u$tama d~al~am 

be$rbag$ai~ transak$si~, se$pe$rti~ ju$al~ be$l~i~ barang$ mau$pu$n tanah, pe$mbe$ri~an k$re$d~i~t, 

asu$ransi~, pe$ng$ang$k$u$tan, pe$nd~i~ri~an bad~an u$saha, hi~ng$g$a hu$bu$ng$an 

k$e$te$nag$ak$e$rjaan.
29

 

Te$rk$ai~t d~e$ng$an batasan pe$ng$e$rti~an pe$rjanji~an se$bag$ai~mana d~i~atu$r d~al~am 

Pasal~ 1313 K$U$H Pe$rd~ata, para sarjana hu$k$u$m pe$rd~ata pad~a u$mu$mny~a 

me$ni~l~ai~ bahwa ru$mu$san te$rse$bu$t masi~h me$mi~l~i~k$i~ k$e$k$u$rang$an, bahk$an 

d~i~ang$g$ap te$rl~al~u$ l~u$as d~an k$u$rang$ l~e$ng$k$ap. D~i~k$atak$an ti~d~ak$ l~e$ng$k$ap k$are$na 

k$e$te$ntu$an te$rse$bu$t hany~a me$ng$g$ambark$an pe$rjanji~an y~ang$ be$rsi~fat 

se$pi~hak$.
30

 

Me$nu$ru$t Su$d~i~k$no Me$rtok$u$su$mo, pe$rjanji~an me$ru$pak$an su$atu$ hu$bu$ng$an 

hu$k$u$m y~ang$ l~ahi~r d~ari~ ad~any~a k$e$se$pak$atan para pi~hak$ u$ntu$k$ me$ni~mbu$l~k$an 

ak$i~bat hu$k$u$m. Hu$bu$ng$an hu$k$u$m te$rse$bu$t te$rjad~i~ antara su$bje$k$-su$bje$k$ 

hu$k$u$m, d~i~ mana sal~ah satu$ pi~hak$ me$mi~l~i~k$i~ hak$ u$ntu$k$ me$mpe$rol~e$h pre$stasi~, 

se$d~ang$k$an pi~hak$ l~ai~nny~a be$rk$e$waji~ban u$ntu$k$ me$me$nu$hi~ pre$stasi~ te$rse$bu$t 

se$su$ai~ d~e$ng$an apa y~ang$ te$l~ah d~i~se$pak$ati~ be$rsama.
31

 D~al~am hu$k$u$m 

pe$rjanji~an, k$e$ti~k$a su$atu$ k$e$se$pak$atan su$d~ah me$me$nu$hi~ se$l~u$ru$h u$nsu$r d~an 

sy~arat y~ang$ d~i~te$ntu$k$an se$cara hu$k$u$m, mak$a pe$rjanji~an i~tu$ me$ng$i~k$at para 

pi~hak$ d~an waji~b d~i~l~ak$sanak$an. Pri~nsi~pny~a: “Se$ti~ap pe$rjanji~an y~ang$ d~i~bu$at 

se$cara sah me$ng$i~k$at para pi~hak$ se$pe$rti~ u$nd~ang$-u$nd~ang$.”
32

 

2. Syarat Sah Perjanjian 

                                                           
29 Abd~~u$$l~~k$$ad~~i~~r Mu$$hammad~~, Hu$$k$$u$$m Pe$$rjanji~~an¸ Al~~u$$mni~~, Band~~u$$ng$$, 1986 , hl~~m. 92. 
30 Pu$$rwahi~~d~~ Patri~~k$$, D~~asar-D~~asar Hu$$k$$u$$m Pe$$ri~~k$$atan (Pe$$ri~~k$$atan Y ~~ang$$ L~~ahi~~r D~~ari~~ 

Pe$$rjanji~~an d~~an D~~ari~~ U$$nd~~ang$$-U$$nd~~ang$$), Mand~~ar Maju$$, Band~~u$$ng$$, 1994, hl~~m.44. 
31 Su$$d~~i~~k$$no, I~~l~~mu$$ Hu$$k$$u$$m, L~~i~~be$$rty~~, Y~~og$$y~~ak$$arta, 2008, hl~~m.29. 
32 Pasal~~ 1338 Ay~~at (1) K$$U$$H Pe$$rd~~ata. 
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Be$rd~asark$an k$e$te$ntu$an Pasal~ 1320 K$U$H Pe$rd~ata, su$atu$ pe$rjanji~an 

d~i~ny~atak$an sah apabi~l~a me$me$nu$hi~ be$be$rapa sy~arat. 

1) K$e$se$pak$atan, y~ai~tu$ ad~any~a pe$rse$tu$ju$an d~ari~ para pi~hak$ y~ang$ 

me$ng$i~k$atk$an d~i~ri~. Hal~ i~ni~ be$rarti~ bahwa masi~ng$-masi~ng$ pi~hak$ haru$s 

me$mi~l~i~k$i~ k$e$he$nd~ak$ y~ang$ be$bas d~al~am me$mbu$at pe$rjanji~an, bai~k$ 

d~i~ny~atak$an se$cara te$g$as mau$pu$n se$cara ti~d~ak$ l~ang$su$ng$. Ol~e$h k$are$na i~tu$, 

pe$rjanji~an me$njad~i~ ti~d~ak$ sah apabi~l~a d~i~bu$at be$rd~asark$an ad~any~a u$nsu$r 

pak$saan, pe$ni~pu$an, atau$ k$e$k$hi~l~afan. 

2) K$e$cak$apan, y~ai~tu$ k$e$mampu$an para pi~hak$ u$ntu$k$ me$l~ak$u$k$an pe$rbu$atan 

hu$k$u$m, k$hu$su$sny~a d~al~am me$mbu$at pe$rjanji~an. Pad~a pri~nsi~pny~a, se$ti~ap 

orang$ d~i~ang$g$ap cak$ap me$nu$ru$t hu$k$u$m u$ntu$k$ me$mbu$at pe$rjanji~an, 

k$e$cu$al~i~ bag$i~ me$re$k$a y~ang$ ol~e$h u$nd~ang$-u$nd~ang$ d~i~ny~atak$an ti~d~ak$ 

me$mi~l~i~k$i~ k$e$cak$apan te$rse$bu$t.
33

 

Ad~apu$n pi~hak$-pi~hak$ y~ang$ d~i~ang$g$ap ti~d~ak$ cak$ap u$ntu$k$ me$mbu$at 

pe$rjanji~an me$l~i~pu$ti~: 

a. Orang$ y~ang$ be$l~u$m d~e$wasa 

b. Orang$ y~ang$ be$rad~a d~i~ bawah pe$ng$ampu$an 

c. Pe$re$mpu$an y~ang$ te$l~ah me$ni~k$ah.
34

 

3) Su$atu$ Hal~ Te$rte$ntu$ 

D~al~am K$U$H Pe$rd~ata, y~ang$ d~i~mak$su$d~ d~e$ng$an hal~ te$rte$ntu$ ad~al~ah obje$k$ 

pe$rjanji~an y~ang$ haru$s je$l~as d~an d~apat d~i~te$ntu$k$an. Su$atu$ pe$rjanji~an haru$s 

me$mu$at obje$k$ y~ang$ se$k$u$rang$-k$u$rang$ny~a d~apat d~i~te$ntu$k$an je$ni~sny~a, 

se$bag$ai~mana d~i~atu$r d~al~am Pasal~ 1333 K$U$H Pe$rd~ata. Se$l~ai~n i~tu$, hany~a 

                                                           
33 K$$i~~tab U$$nd~~ang$$-U$$nd~~ang$$ Hu$$k$$u$$m Pe$$rd~~ata (K$$U$$H Pe$$rd~~ata), Pasal~~ 1320. 
34 R. Soe$$roso,  Pe$$rjanji~~an d~~i~~ Bawah Tang$$an (Pe$$d~~oman Pe$$mbu$$atan d~~an Apl~~i~~k$$asi~~ 

Hu$$k$$u$$m), Al~~u$$mni~~, Band~~u$$ng$$, 1999, hl~~m. 12. 
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barang$-barang$ y~ang$ d~apat d~i~pe$rd~ag$ang$k$an y~ang$ d~apat d~i~jad~i~k$an se$bag$ai~ 

obje$k$ pe$rjanji~an, se$su$ai~ d~e$ng$an k$e$te$ntu$an Pasal~ 1332 K$U$H Pe$rd~ata. Ol~e$h 

k$are$na i~tu$, obje$k$ pe$rjanji~an haru$s me$mi~l~i~k$i~ k$e$je$l~asan, mi~sal~ny~a te$rk$ai~t 

k$e$be$rad~aan barang$, atau$ d~al~am hal~ ju$al~ be$l~i~ tanah haru$s d~i~te$ntu$k$an se$cara 

ri~nci~ me$ng$e$nai~ l~u$as d~an l~e$tak$ny~a. 

4) Se$bab y~ang$ Hal~al~ 

Pad~a d~asarny~a, se$ti~ap orang$ be$bas u$ntu$k$ me$mbu$at pe$rjanji~an d~e$ng$an i~si~ 

apa pu$n. Namu$n, k$e$be$basan te$rse$bu$t d~i~batasi~ ol~e$h k$e$te$ntu$an bahwa i~si~ 

pe$rjanji~an ti~d~ak$ bol~e$h be$rte$ntang$an d~e$ng$an u$nd~ang$-u$nd~ang$, k$e$te$rti~ban 

u$mu$m, mau$pu$n norma k$e$su$si~l~aan. 

K$e$e$mpat sy~arat sahny~a pe$rjanji~an te$rse$bu$t be$rsi~fat k$u$mu$l~ati~f, y~ang$ 

be$rarti~ se$l~u$ru$h sy~arat haru$s d~i~pe$nu$hi~. Apabi~l~a sal~ah satu$ sy~arat ti~d~ak$ 

te$rpe$nu$hi~, mak$a pe$rjanji~an te$rse$bu$t ti~d~ak$ d~apat d~i~ny~atak$an sah me$nu$ru$t 

hu$k$u$m.
35

 

3. Akibat Suatu Perjanjian 

Ak$i~bat hu$k$u$m d~ari~ su$atu$ pe$rjanji~an y~ang$ d~i~bu$at se$cara sah ad~al~ah 

se$bag$ai~ be$ri~k$u$t: 

1. Pe$rjanji~an te$rse$bu$t me$mi~l~i~k$i~ k$e$k$u$atan me$ng$i~k$at l~ay~ak$ny~a u$nd~ang$-

u$nd~ang$ bag$i~ para pi~hak$ y~ang$ me$mbu$atny~a, se$bag$ai~mana d~i~atu$r d~al~am 

Pasal~ 1338 ay~at (1) K$U$H Pe$rd~ata, y~ang$ me$nce$rmi~nk$an asas pacta su$nt 

se$rvand~a (janji~ haru$s d~i~te$pati~). 

2. Pe$rjanji~an pad~a pri~nsi~pny~a hany~a be$rl~ak$u$ d~an me$ng$i~k$at para pi~hak$ y~ang$ 

me$mbu$atny~a, se$su$ai~ d~e$ng$an Pasal~ 1340 K$U$H Pe$rd~ata. Namu$n d~e$mi~k$i~an, 

                                                           
35 Pasal~~ 1335 K$$U$$HPe$$rd~~ata 
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d~al~am k$e$ad~aan te$rte$ntu$, pe$rjanji~an d~apat me$ni~mbu$l~k$an ak$i~bat hu$k$u$m 

bag$i~ pi~hak$ k$e$ti~g$a apabi~l~a hal~ te$rse$bu$t te$l~ah d~i~pe$rjanji~k$an se$be$l~u$mny~a, 

se$bag$ai~mana d~i~atu$r d~al~am Pasal~ 1317 K$U$H Pe$rd~ata. 

3. Para pi~hak$ ti~d~ak$ d~apat se$cara se$pi~hak$ me$l~e$pask$an d~i~ri~ d~ari~ pe$rjanji~an 

y~ang$ te$l~ah d~i~se$pak$ati~, se$bag$ai~mana k$e$te$ntu$an Pasal~ 1338 ay~at (2) K$U$H 

Pe$rd~ata. 

4. pe$rjanji~an d~apat d~i~ak$hi~ri~ se$cara se$pi~hak$ apabi~l~a te$rd~apat al~asan-al~asan 

y~ang$ d~i~be$nark$an ol~e$h u$nd~ang$-u$nd~ang$, se$pe$rti~ y~ang$ d~i~atu$r d~al~am 

be$be$rapa k$e$te$ntu$an K$U$H Pe$rd~ata, antara l~ai~n Pasal~ 1571, Pasal~ 1572, 

Pasal~ 1649, d~an Pasal~ 1813. 

5. Pe$rjanji~an d~apat me$mu$at k$e$te$ntu$an y~ang$ me$mbe$ri~k$an manfaat bag$i~ pi~hak$ 

k$e$ti~g$a, y~ang$ d~i~k$e$nal~ se$bag$ai~ janji~ u$ntu$k$ k$e$pe$nti~ng$an pi~hak$ k$e$ti~g$a. 

6. pe$rjanji~an haru$s d~i~l~ak$sanak$an d~e$ng$an i~ti~k$ad~ bai~k$ se$bag$ai~mana 

d~i~te$g$ask$an d~al~am Pasal~ 1338 ay~at (3) K$U$H Pe$rd~ata, se$hi~ng$g$a para pi~hak$ 

waji~b me$njal~ank$an i~si~ pe$rjanji~an se$cara ju$ju$r d~an patu$t. 

7. Pe$rjanji~an ti~d~ak$ hany~a me$ng$i~k$at te$rhad~ap hal~-hal~ y~ang$ se$cara te$g$as 

d~i~pe$rjanji~k$an, te$tapi~ ju$g$a me$ncak$u$p se$g$al~a se$su$atu$ y~ang$ me$nu$ru$t si~fat 

pe$rjanji~an d~i~waji~bk$an ol~e$h k$e$patu$tan, k$e$bi~asaan, mau$pu$n u$nd~ang$-

u$nd~ang$, se$bag$ai~mana d~i~atu$r d~al~am Pasal~ 1339 K$U$H Pe$rd~ata.  

8. hal~-hal~ y~ang$ me$nu$ru$t k$e$bi~asaan d~i~ang$g$ap l~azi~m d~apat d~i~ang$g$ap se$cara 

i~mpl~i~si~t me$njad~i~ bag$i~an d~ari~ pe$rjanji~an, se$bag$ai~mana Pasal~ 1347 K$U$H 

Pe$rd~ata.
36

 

 

                                                           
36 R. Soe$$roso, Op. Ci~~t,.  hl~~m 19, 20 23. 
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4. Hubungan Hukum Dalam Perjanjian 

Hu$bu$ng$an hu$k$u$m me$ru$pak$an hu$bu$ng$an y~ang$ me$ni~mbu$l~k$an ak$i~bat 

hu$k$u$m se$rta me$mpe$rol~e$h pe$rl~i~nd~u$ng$an d~ari~ hu$k$u$m atau$ pe$ratu$ran 

pe$ru$nd~ang$-u$nd~ang$an. Apabi~l~a sal~ah satu$ pi~hak$ ti~d~ak$ me$l~ak$sanak$an hak$ d~an 

k$e$waji~banny~a se$cara su$k$are$l~a, mak$a pi~hak$ l~ai~nny~a d~apat me$nu$ntu$t 

pe$me$nu$han te$rse$bu$t me$l~al~u$i~ jal~u$r pe$ng$ad~i~l~an. D~al~am su$atu$ pe$rjanji~an y~ang$ 

te$l~ah d~i~se$pak$ati~, para pi~hak$ te$ri~k$at d~al~am hu$bu$ng$an hu$k$u$m y~ang$ waji~b 

d~i~patu$hi~ ol~e$h masi~ng$-masi~ng$ pi~hak$. Hu$bu$ng$an te$rse$bu$t me$l~ahi~rk$an hak$ d~an 

k$e$waji~ban bag$i~ para pi~hak$, d~i~ mana masi~ng$-masi~ng$ me$mi~l~i~k$i~ hak$ u$ntu$k$ 

me$nu$ntu$t d~an k$e$waji~ban u$ntu$k$ me$me$nu$hi~ tu$ntu$tan te$rse$bu$t. D~e$ng$an 

d~e$mi~k$i~an, ti~d~ak$ ak$an ad~a i~k$atan y~ang$ me$ng$i~k$at se$se$orang$ tanpa ad~any~a 

k$e$se$pak$atan y~ang$ d~i~tu$ang$k$an d~al~am su$atu$ pe$rjanji~an. D~ari~ hu$bu$ng$an 

hu$k$u$m i~ni~ k$e$mu$d~i~an ti~mbu$l~ tang$g$u$ng$ jawab para pi~hak$ d~al~am 

me$l~ak$sanak$an i~si~ pe$rjanji~an. 

Tang$g$u$ng$ jawab me$ru$pak$an be$ntu$k$ pe$l~ak$sanaan k$e$waji~ban te$rhad~ap 

pi~hak$ l~ai~n, y~ang$ haru$s d~i~wu$ju$d~k$an me$l~al~u$i~ su$atu$ prose$s pe$me$nu$han 

pre$stasi~. Hasi~l~ d~ari~ pe$l~ak$sanaan te$rse$bu$t d~apat be$ru$pa te$rpe$nu$hi~ny~a hak$ 

pi~hak$ l~ai~n se$cara se$mpu$rna mau$pu$n ti~d~ak$ se$mpu$rna. Pe$me$nu$han d~i~k$atak$an 

se$mpu$rna apabi~l~a k$e$waji~ban d~i~l~ak$sanak$an se$su$ai~ d~e$ng$an y~ang$ 

d~i~pe$rjanji~k$an, se$hi~ng$g$a pi~hak$ l~ai~n me$mpe$rol~e$h hak$ny~a se$cara u$tu$h tanpa 

me$ni~mbu$l~k$an pe$rmasal~ahan. Se$bal~i~k$ny~a, pe$me$nu$han y~ang$ ti~d~ak$ se$mpu$rna 

te$rjad~i~ apabi~l~a k$e$waji~ban d~i~l~ak$sanak$an ti~d~ak$ se$bag$ai~mana me$sti~ny~a, 

se$hi~ng$g$a me$ni~mbu$l~k$an k$e$ru$g$i~an bag$i~ pi~hak$ l~ai~n. D~al~am k$ond~i~si~ te$rse$bu$t, 

mu$ncu$l~ pe$rsoal~an me$ng$e$nai~ pi~hak$ y~ang$ haru$s be$rtang$g$u$ng$ jawab atas 
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k$e$ru$g$i~an y~ang$ te$rjad ~i~, bai~k$ i~tu$ d~e$bi~tu$r mau$pu$n k$re$d~i~tu$r, atau$ pi~hak$ pe$mbe$ri~ 

mau$pu$n pe$ne$ri~ma jasa. Me$l~al~u$i~ me$k$ani~sme$ pe$rtang$g$u$ng$jawaban i~ni~, 

d~i~harapk$an hak$ pi~hak$ y~ang$ d~i~ru$g$i~k$an d~apat d~i~pu$l~i~hk$an se$bag$ai~mana 

me$sti~ny~a. Apabi~l~a pi~hak$ y~ang$ be$rk$e$waji~ban ti~d~ak$ me$l~ak$sanak$an 

pre$stasi~ny~a, mak$a i~a d~apat d~i~k$atak$an me$l~ak$u$k$an wanpre$stasi~ atau$ i~ng$k$ar 

janji~.
37

 

B. Tinjauan Umum Tentang Jaminan 

1. Pengertian Jaminan 

I~sti~l~ah jami~nan be$rasal~ d~ari~ bahasa Be$l~and~a, y~ai~tu$ ze$k$e$rhe$i~d~ d~an 

ze$k$e$rhe$i~d~sre$cht, y~ang$ me$ru$ju$k$ pad~a hu$k$u$m jami~nan atau$ hak$ jami~nan. 

D~al~am K$amu$s Be$sar Bahasa I~nd~one$si~a, jami~nan d~i~arti~k$an se$bag$ai~ 

tang$g$u$ng$an y~ang$ d~i~be$ri~k$an atas su$atu$ pi~njaman y~ang$ d~i~te$ri~ma.
38

 Jami~nan, 

y~ang$ ju$g$a se$ri~ng$ d~i~se$bu$t se$bag$ai~ ag$u$nan, me$ru$pak$an harta k$e$k$ay~aan mi~l~i~k$ 

d~e$bi~tu$r mau$pu$n pi~hak$ k$e$ti~g$a y~ang$ d~i~se$rahk$an se$bag$ai~ al~at pe$l~u$nasan 

apabi~l~a d~e$bi~tu$r ti~d~ak$ me$me$nu$hi~ k$e$waji~banny~a (wanpre$stasi~). Se$l~ai~n i~tu$, 

jami~nan ju$g$a me$nce$rmi~nk$an k$e$y~ak$i~nan pi~hak$ bank$ te$rhad~ap k$e$mampu$an 

d~e$bi~tu$r u$ntu$k$ me$l~u$nasi~ k$e$waji~banny~a se$su$ai~ d~e$ng$an pe$rjanji~an y~ang$ te$l~ah 

d~i~se$pak$ati~.
39

 

Be$rd~asark$an k$e$te$ntu$an Pasal~ 1 ang$k$a 23, ag$u$nan ad~al~ah jami~nan 

tambahan y~ang$ d~i~se$rahk$an ol~e$h d~e$bi~tu$r k$e$pad~a bank$ d~al~am rang$k$a 

me$mpe$rol~e$h fasi~l~i~tas k$re$d~i~t. D~al~am k$e$g$i~atan pe$mbi~ay~aan, jami~nan me$mi~l~i~k$i~ 

d~u$a fu$ng$si~ u$tama, y~ai~tu$: 

                                                           
37 Rak$$off, Tod~~d~~ D~~. "Contracts of Ad~~he$$si~~on: An E$$ssay~~ i~~n Re$$constru$$cti~~on." Harvard~~ L~~aw 

Re$$vi~~e$$w, Vol~~. 96, No. 6, 1983, hl~~m. 1189. 
38 Su$$harso d~~an Ana Re$$troni~~ng$$si~~h, Op. Ci~~t, hl~~m. 199. 
39 Ri~~nd~~a Asy~~tu$$ti~~, I~~su$$-I~~su$$ K$$onte$$mpore$$r L~~e$$mbag$$a K$$e$$u$$ang$$an Mi~~k$$ro Sy~~ari~~ah  d~~i~~ 

I~~nd~~one$$si~~a, CV D~~u$$ta Me$$d~~i~~a U$$tama, Pe$$k$$al~~ong$$an, 2015, hl~~m.135. 
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a. Se$bag$ai~ sarana pe$l~u$nasan u$tang$ apabi~l~a te$rjad~i~ wanpre$stasi~, y~ang$ 

d~i~l~ak$u$k$an d~e$ng$an cara me$nju$al~ atau$ me$ncai~rk$an obje$k$ jami~nan te$rse$bu$t. 

b. Se$bag$ai~ d~asar pe$ne$ntu$an be$saran pe$mbi~ay~aan y~ang$ d~apat d~i~be$ri~k$an 

k$e$pad~a d~e$bi~tu$r, d~i~ mana ju$ml~ah pe$mbi~ay~aan ti~d~ak$ bol~e$h me$l~e$bi~hi~ ni~l~ai~ 

d~ari~ jami~nan y~ang$ d~i~se$rahk$an. 

Ad~apu$n jami~nan y~ang$ i~d~e$al~ me$mi~l~i~k$i~ be$be$rapa k$arak$te$ri~sti~k$, antara 

l~ai~n: 

1. Mampu$ me$mpe$rmu$d~ah pi~hak$ d~e$bi~tu$r d~al~am me$mpe$rol~e$h k$re$d~i~t atau$ 

pe$mbi~ay~aan. 

2. Ti~d~ak$ me$ng$hambat atau$ me$l~e$mahk$an k$e$mampu$an d~e$bi~tu$r d~al~am 

me$njal~ank$an d~an me$ng$e$mbang$k$an u$sahany~a. 

3. Me$mbe$ri~k$an k$e$pasti~an k$e$pad~a k$re$d~i~tu$r d~al~am arti~ bahwa apabi~l~a pe$rl~u$ 

mak$a mu$d~ah d~i~u$ang$k$an u$ntu$k$ me$l~u$nasi~ hu$tang$ si~ d~e$bi~tu$r. 

Ad~apu$n y~ang$ d~i~jad~i~k$an jami~nan k$re$d~i~t ol~e$h cal~on d~e$bi~tu$r ad~al~ah 

se$bag$ai~ be$ri~k$u$t : 

1.  Jami~nan be$nd~a be$rwu$ju$d~ se$pe$rti~ tanah, k$e$nd~araan be$rmotor d~an l~ai~n-

l~ai~nny~a. 

2.  Jami~nan be$nd~a ti~d~ak$ be$rwu$ju$d~ se$pe$rti~ se$rti~fi~k$at tanah, se$rti~fi~k$at d~e$posi~t,   

se$rti~fi~k$at saham d~an l~ai~n-l~ai~nny~a.
40

 

Be$rd~asark$an Pasal~ 2 ay~at (1) Su$rat K$e$pu$tu$san D~i~re$k$si~ Bank$ I~nd~one$si~a 

Nomor 23/69/K$E$P/D~I~R tang$g$al~ 28 Fe$bru$ari~ 1991 te$ntang$ jami~nan 

pe$mbe$ri~an k$re$d~i~t, jami~nan d~i~arti~k$an se$bag$ai~ k$e$y~ak$i~nan pi~hak$ bank$ te$rhad~ap 

k$e$mampu$an d~e$bi~tu$r d~al~am me$l~u$nasi~ k$e$waji~banny~a se$su$ai~ d~e$ng$an pe$rjanji~an 

                                                           
40 I~~bi~~d~~,. Hl~~m. 135. 
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y~ang$ te$l~ah d~i~se$pak$ati~. Ad~apu$n pe$ng$e$rti~an jami~nan me$nu$ru$t para ahl~i~ antara 

l~ai~n se$bag$ai~ be$ri~k$u$t: 

a. Me$nu$ru$t Mari~am D~aru$s Bad~ru$l~zaman, jami~nan me$ru$pak$an su$atu$ be$ntu$k$ 

tang$g$u$ng$an y~ang$ d~i~be$ri~k$an ol~e$h d~e$bi~tu$r d~an/atau$ pi~hak$ k$e$ti~g$a k$e$pad~a 

k$re$d~i~tu$r se$bag$ai~ pe$njami~n atas pe$l~ak$sanaan k$e$waji~ban d~al~am su$atu$ 

pe$ri~k$atan. 

b. Me$nu$ru$t Hartono Had~i~soe$prapto, jami~nan ad~al~ah se$g$al~a se$su$atu$ y~ang$ 

d~i~se$rahk$an k$e$pad~a k$re$d~i~tu$r u$ntu$k$ me$mbe$ri~k$an k$e$y~ak$i~nan bahwa d~e$bi~tu$r 

ak$an me$me$nu$hi~ k$e$waji~banny~a y~ang$ d~apat d~i~ni~l~ai~ d~e$ng$an u$ang$ d~an 

ti~mbu$l~ d~ari~ su$atu$ hu$bu$ng$an pe$ri~k$atan.
41

 

Be$rd~asark$an u$rai~an te$rse$bu$t, d~apat d~i~si~mpu$l~k$an bahwa jami~nan 

me$ru$pak$an su$atu$ be$ntu$k$ tang$g$u$ng$an y~ang$ me$mi~l~i~k$i~ ni~l~ai~ e$k $onomi~s, be$ru$pa 

be$nd~a te$rte$ntu$ y~ang$ d~i~se$rahk$an ol~e$h d~e$bi~tu$r k$e$pad~a k$re$d~i~tu$r se$bag$ai~ 

k$onse$k$u$e$nsi~ d~ari~ ad~any~a hu$bu$ng$an hu$k$u$m, bai~k$ d~al~am pe$rjanji~an u$tang$ 

pi~u$tang$ mau$pu$n pe$rjanji~an l~ai~nny~a. D~e$ng$an d~e$mi~k$i~an, jami~nan be$rfu$ng$si~ 

se$bag$ai~ sarana u$ntu$k$ me$njami~n pe$l~u$nasan u$tang$ d~e$bi~tu$r apabi~l~a te$rjad~i~ 

wanpre$stasi~ se$be$l~u$m jatu$h te$mpo be$rak$hi~r. 

Se$l~anju$tny~a, be$rd~asark$an k$e$te$ntu$an Pasal~ 2 ay~at (1) Su$rat K$e$pu$tu$san 

D~i~re$k$si~ Bank$ I~nd~one$si~a Nomor 23/69/K $E$P/D~I~R tang$g$al~ 28 Fe$bru$ari~ 1991 

te$ntang$ Jami~nan Pe$mbe$ri~an K$re$d~i~t, jami~nan d~i~arti~k$an se$bag$ai~ k$e$y~ak$i~nan 

pi~hak$ bank$ te$rhad~ap k$e$mampu$an d~e$bi~tu$r u$ntu$k$ me$l~u$nasi~ k$e$waji~banny~a 

se$su$ai~ d~e$ng$an i~si~ pe$rjanji~an y~ang$ te$l~ah d~i~se$pak$ati~.Me$sk$i~pu$n K$i~tab U$nd~ang$-

U$nd~ang$ Hu$k$u$m Pe$rd~ata ti~d~ak$ se$cara e$k$spl~i~si~t me$mbe$ri~k$an d~e$fi~ni~si~ 

                                                           
41 Rachmad~~i~~  U$$sman, Hu$$k$ $u$$m  Jami~~nan  K$$e$$pe$$rd~~ataan, Si~~nar G$$rafi~~k$$a, Jak$$arta, 2009, hl~~m. 

66. 
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me$ng$e$nai~ jami~nan, pe$mahaman me$ng$e$nai~ hal~ te$rse$bu$t d~apat d~i~te$l~u$su$ri~ 

me$l~al~u$i~ k$e$te$ntu$an Pasal~ 1131 d~an Pasal~ 1132 K$U$H Pe$rd~ata. 

a. Pasal~ 1131 K$U$H Pe$rd~ata me$ny~atak$an bahwa se$l~u$ru$h harta k$e$k$ay~aan 

d~e$bi~tu$r, bai~k$ y~ang$ be$rg$e$rak$ mau$pu$n ti~d~ak$ be$rg$e$rak$, y~ang$ te$l~ah ad~a 

mau$pu$n y~ang$ ak$an ad~a d~i~ k$e$mu$d~i~an hari~, me$njad~i~ jami~nan atas se$l~u$ru$h 

pe$ri~k$atan pri~bad~i~ny~a. 

b. Pasal~ 1132 K$U$H Pe$rd~ata me$ne$g$ask$an bahwa harta k$e$k$ay~aan te$rse$bu$t 

me$njad~i~ jami~nan be$rsama bag$i~ se$l~u$ru$h k$re$d~i~tu$r, d~i~ mana hasi~l~ 

pe$nju$al~anny~a ak$an d~i~bag$i~ se$cara proporsi~onal~ se$su$ai~ d~e$ng$an be$sarny~a 

pi~u$tang$ masi~ng$-masi~ng$ k$re$d~i~tu$r, k$e$cu$al~i~ apabi~l~a te$rd~apat al~asan y~ang$ 

sah u$ntu$k$ me$nd~ahu$l~u$k$an k$re$d~i~tu$r te$rte$ntu$.
42

 

Para sarjana hu$k$u$m me$mbe$ri~k$an be$rbag$ai~ d~e$fi~ni~si~ me$ng$e$nai~ hu$k$u$m 

jami~nan, d~i~ antarany~a se$bag$ai~ be$ri~k$u$t: 

a. Me$nu$ru$t H. Sal~i~m HS, hu$k$u$m jami~nan me$ru$pak$an k$e$se$l~u$ru$han norma 

hu$k$u$m y~ang$ me$ng$atu$r hu$bu$ng$an antara pi~hak$ pe$mbe$ri~ d~an pe$ne$ri~ma 

jami~nan, k$hu$su$sny~a y~ang$ be$rk$ai~tan d~e$ng$an pe$mbe$banan jami~nan g$u$na 

me$mpe$rol~e$h fasi~l~i~tas k$re$d~i~t.
43

 

b. Mari~am D~aru$s Bad~ru$l~zaman me$nd~e$fi~ni~si~k$an jami~nan se$bag$ai~ su$atu$ 

tang$g$u$ng$an y~ang$ d~i~se$rahk$an ol~e$h d~e$bi~tu$r mau$pu$n pi~hak$ k$e$ti~g$a k$e$pad~a 

k$re$d~i~tu$r u$ntu$k$ me$njami~n pe$l~ak$sanaan k$e$waji~ban d~al~am su$atu$ pe$ri~k$atan.
44

 

                                                           
42 Asy~~had~~i~~e$$ Zae$$ni~~, & K$$u$$su$$mawati~~, Rahma. Hu$$k$$u$$m Jami~~nan d~~i~~ I~~nd~~one$$si~~a: K$$aji~~an 

Be$$rd~~asark$$an Hu$$k$$u$$m Nasi~~onal~~ d~~an Pri~~nsi~~p E$$k$$onomi~~ Sy~~ari~~ah. D~~e$$pok$$: Raja G$$rafi~~nd~~o Pe$$rsad~~a, 

2018. Hl~~m. 4. 
43 H Sal~~i~~m, HS, Pe$$rk$$e$$mbang$$an Hu$$k$$u$$m Jami~~nan D~~i~~ I~~nd~~one$$si~~a, Raja G$$rafi~~nd~~o Pe$$rsad~~a, 

Jak$$arta, 2021, hl~~m. 5. 
44 Mari~~am D~~aru$$s Bad~~ru$$l~~ Zaman Mari~~am D~~aru$$s Bad~~ru$$l~~ Zaman, Ane$$k$$a Hu$$k$$u$$m Bi~~sni~~s, 

Al~~u$$mni~~, Band~~u$$ng$$, 2005, hl~~m. 12. 
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c. Me$nu$ru$t I~nd~rawati~ Soe$warso, hu$k$u$m jami~nan ad~al~ah k$e$se$l~u$ru$han k$ai~d~ah 

hu$k$u$m y~ang$ me$ng$atu$r hu$bu$ng$an antara pe$mbe$ri~ d~an pe$ne$ri~ma jami~nan 

d~al~am k$ai~tanny~a d~e$ng$an pe$mbe$banan jami~nan u$ntu$k$ me$mpe$rol~e$h 

fasi~l~i~tas k$re$d~i~t.
45

 

d. J. Satri~o be$rpe$nd~apat bahwa hu$k$u$m jami~nan me$ru$pak$an se$pe$rang$k$at 

atu$ran hu$k$u$m y~ang$ me$ng$atu$r jami~nan atas pi~u$tang$ k$re$d~i~tu$r te$rhad~ap 

d~e$bi~tu$r.
46

 

Be$rd~asark$an be$rbag$ai~ pe$nd~apat te$rse$bu$t, tampak$ bahwa hu$k$u$m jami~nan 

ce$nd~e$ru$ng$ l~e$bi~h me$ni~ti~k$be$ratk$an pad~a pe$rl~i~nd~u$ng$an te$rhad~ap k$e$pe$nti~ng$an 

k$re$d~i~tu$r. Namu$n d~e$mi~k$i~an, pad~a hak$i~k$atny~a hu$k$u$m jami~nan ti~d~ak$ hany~a 

be$rk$ai~tan d~e$ng$an k$re$d~i~tu$r se$mata, me$l~ai~nk$an ju$g$a me$l~i~batk$an d~e$bi~tu$r, 

k$are$na obje$k$ u$tama d~al~am hu$k$u$m jami~nan ad~al~ah be$nd~a y~ang$ d~i~jad~i~k$an 

jami~nan ol~e$h d~e$bi~tu$r. Ol~e$h k$are$na i~tu$, pe$rl~u$ d~i~k$e$mu$k$ak$an bahwa be$be$rapa 

pe$ng$e$rti~an d~i~ atas me$ng$and~u$ng$ u$nsu$r-u$nsu$r se$bag$ai~ be$ri~k$u$t. 

1. Ad~any~a k$ai~d~ah hu$k$u$m d~i~ bi~d~ang$ jami~nan K$ai~d~ah hu$k$u$m d~al~am bi~d~ang$ 

jami~nan te$rd~i~ri~ atas k$ai~d~ah hu$k$u$m te$rtu$l~i~s d~an ti~d~ak$ te$rtu$l~i~s. K$ai~d~ah 

hu$k$u$m te$rtu$l~i~s me$ru$pak$an k$e$te$ntu$an y~ang$ te$rd~apat d~al~am pe$ratu$ran 

pe$ru$nd~ang$-u$nd~ang$an, trak$tat, mau$pu$n y~u$ri~spru$d~e$nsi~. Se$me$ntara i~tu$, 

k$ai~d~ah hu$k$u$m ti~d~ak$ te$rtu$l~i~s ad~al~ah norma y~ang$ tu$mbu$h, hi~d~u$p, d~an 

be$rk$e$mbang$ d~al~am masy~arak$at. 

2. Ad~any~a pi~hak$ pe$mbe$ri~ d~an pe$ne$ri~ma jami~nan Pe$mbe$ri~ jami~nan ad~al~ah 

pi~hak$, bai~k$ pe$rorang$an mau$pu$n bad~an hu$k$u$m, y~ang$ me$ny~e$rahk$an obje$k$ 

                                                           
45 I~~nd~~rawati~~ Soe$$warso, Aspe$$k$$ Hu$$k$$u$$m Jami~~nan K$$re$$d~~i~~t, I~~nsti~~tu$$t Bank$$i~~r I~~nd~~one$$si~~a, 

Jak$$arta, 2002, hl~~m.9. 
46 J Satri~~o, Hu$$k$$u$$m Jami~~nan Hak$$-Hak$$ K$$e$$be$$nd~~aan, Ci~~tra Ad~~i~~ty~~a Bhak$$ti~~, Band~~u$$ng$$, 1996, 

hl~~m.3. 
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jami~nan k$e$pad~a pi~hak$ l~ai~n. U$mu$mny~a, pe$mbe$ri~ jami~nan ad~al~ah pi~hak$ 

y~ang$ me$mbu$tu$hk$an fasi~l~i~tas k$re$d~i~t, y~ai~tu$ d~e$bi~tu$r. Ad~apu$n pe$ne$ri~ma 

jami~nan ad~al~ah pi~hak$ y~ang$ me$ne$ri~ma jami~nan te$rse$bu$t, bai~k$ pe$rorang$an 

mau$pu$n bad~an hu$k$u$m. Bi~asany~a, pi~hak$ i~ni~ me$ru$pak$an l~e$mbag$a y~ang$ 

me$mbe$ri~k$an fasi~l~i~tas k$re$d~i~t, y~ai~tu$ k$re$d~i~tu$r. 

3. Ad~any~a obje$k$ jami~nan Obje$k$ jami~nan pad~a u$mu$mny~a me$ru$pak$an se$su$atu$ 

y~ang$ d~i~se$rahk$an k$e$pad~a k$re$d~i~tu$r, y~ang$ d~apat be$ru$pa jami~nan mate$ri~l~ 

mau$pu$n i~mate$ri~l~. Jami~nan mate$ri~l~ be$rk$ai~tan d~e$ng$an hak$ k$e$be$nd~aan, 

se$d~ang$k$an jami~nan i~mate$ri~l~ me$ru$pak$an jami~nan y~ang$ ti~d~ak$ be$rwu$ju$d~ 

k$e$be$nd~aan. 

4. Ad~any~a fasi~l~i~tas k$re$d~i~t Fasi~l~i~tas k$re$d~i~t ad~al~ah d~ana atau$ pi~njaman y~ang$ 

me$njad~i~ d~asar d~i~l~ak$u$k$anny~a pe$mbe$banan jami~nan. D~al~am hal~ i~ni~, d~e$bi~tu$r 

me$mbe$ri~k$an jami~nan d~e$ng$an tu$ju$an u$ntu$k$ me$mpe$rol~e$h d~ana atau$ 

pi~njaman te$rse$bu$t.
47

 

Me$nu$ru$t A. Y~u$d~ha He$rnok$o, k$l~asi~fi~k$asi~ l~e$mbag$a jami~nan d~al~am prak$ti~k$ 

pe$rbank$an pad~a u$mu$mny~a d~apat d~i~be$d~ak$an me$njad~i~ be$be$rapa g$ol~ong$an: 

1. Jami~nan pok$ok$ d~an jami~nan tambahan. Jami~nan pok$ok$ me$ru$pak$an 

jami~nan y~ang$ me$mi~l~i~k$i~ k$e$te$rk$ai~tan l~ang$su$ng$ d~e$ng$an fasi~l~i~tas k$re$d~i~t y~ang$ 

d~i~be$ri~k$an, se$pe$rti~ barang$, proy~e$k$, atau$ pi~u$tang$ y~ang$ me$njad~i~ obje$k$ 

pe$mbi~ay~aan. Se$me$ntara i~tu$, jami~nan tambahan ad~al~ah jami~nan y~ang$ ti~d~ak$ 

be$rk$ai~tan l~ang$su$ng$ d~e$ng$an k$re$d~i~t te$rse$bu$t, y~ang$ d~apat be$ru$pa jami~nan 

k$e$be$nd~aan mau$pu$n jami~nan pe$rorang$an. Se$l~ai~n i~tu$, d~i~k$e$nal~ pu$l~a jami~nan 

u$mu$m d~an jami~nan k$hu$su$s. Jami~nan u$mu$m ti~mbu$l~ k$are$na k$e$te$ntu$an 

                                                           
47 H Sal~~i~~m, HS, Op. Ci~~t, hl~~m. 1. 
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u$nd~ang$-u$nd~ang$, se$bag$ai~mana d~i~atu$r d~al~am Pasal~ 1131 d~an Pasal~ 1132 

K$U$H Pe$rd~ata, y~ang$ me$ny~atak$an bahwa se$l~u$ru$h harta k$e$k$ay~aan d~e$bi~tu$r 

me$njad~i~ jami~nan bag$i~ para k$re$d~i~tu$rny~a se$cara be$rsama-sama. Ad~apu$n 

jami~nan k$hu$su$s ad~al~ah jami~nan y~ang$ d~i~be$ri~k$an se$cara k$hu$su$s k$e$pad~a 

k$re$d~i~tu$r te$rte$ntu$ se$hi~ng$g$a me$mbe$ri~k$an hak$ u$ntu$k$ d~i~d~ahu$l~u$k$an d~al~am 

pe$l~u$nasan u$tang$. 

2. Jami~nan k$e$be$nd~aan d~an jami~nan pe$rorang$an. Jami~nan k$e$be$nd~aan 

be$rk$ai~tan l~ang$su$ng$ d~e$ng$an be$nd~a te$rte$ntu$ d~an me$mbe$ri~k$an hak$ 

k$e$be$nd~aan k$e$pad~a k$re$d~i~tu$r, y~ang$ me$mi~l~i~k$i~ si~fat me$ng$i~k$u$ti~ obje$k$ny~a 

(d~roi~t d~e$ su$i~te$), d~apat d~i~al~i~hk$an, me$mi~l~i~k$i~ pri~ori~tas, be$rsi~fat se$parati~s 

d~al~am k$e$pai~l~i~tan, se$rta be$rl~ak$u$ te$rhad~ap si~apa pu$n. D~al~am hal~ i~ni~, 

k$re$d~i~tu$r be$rk$e$d~u$d~u$k$an se$bag$ai~ k$re$d~i~tu$r pre$fe$re$n. Se$bal~i~k$ny~a, jami~nan 

pe$rorang$an hany~a me$ng$i~k$at pi~hak$ pe$mbe$ri~ jami~nan d~an d~i~d~asark$an pad~a 

hu$bu$ng$an pe$rjanji~an, se$jal~an d~e$ng$an asas pacta su$nt se$rvand~a 

se$bag$ai~mana te$rcantu$m d~al~am Pasal~ 1340 K$U$H Pe$rd~ata. 

3. Jami~nan atas be$nd~a be$rg$e$rak$ d~an be$nd~a ti~d~ak$ be$rg$e$rak$. D~al~am si~ste$m 

hu$k$u$m pe$rd~ata I~nd~one$si~a, pe$ng$g$ol~ong$an i~ni~ me$ru$pak$an hal~ y~ang$ pe$nti~ng$ 

k$are$na be$rk$ai~tan d~e$ng$an aspe$k$ pe$ny~e$rahan (l~e$ve$ri~ng$), d~al~u$warsa 

(ve$rjari~ng$), pe$ng$u$asaan (be$zi~t), se$rta pe$mbe$banan jami~nan. 

4. Jami~nan d~e$ng$an pe$ng$u$asaan be$nd~a d~an tanpa pe$ng$u$asaan be$nd~a. Pad~a 

jami~nan d~e$ng$an pe$ng$u$asaan, k$re$d~i~tu$r se$cara ny~ata me$ng$u$asai~ obje$k$ 

jami~nan, se$pe$rti~ pad~a g$ad~ai~ d~an hak$ re$te$nsi~. Se$d~ang$k$an pad~a jami~nan 

tanpa pe$ng$u$asaan, k$re$d~i~tu$r ti~d~ak$ me$ng$u$asai~ be$nd~a se$cara fi~si~k$, 
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me$l~ai~nk$an hany~a me$mi~l~i~k$i~ pe$ng$u$asaan se$cara y~u$ri~d~i~s me$l~al~u$i~ d~ok$u$me$n 

k$e$pe$mi~l~i~k$an
48

 

Pe$ng$atu$ran me$ng$e$nai~ jami~nan Fi~d~u$si~a d~i~ I~nd~one$si~a te$rd~apat d~al~am 

U$nd~ang$-U$nd~ang$ Nomor 42 Tahu$n 1999 te$ntang$ Jami~nan Fi~d~u$si~a y~ang$ 

me$mbe$ri~k$an d~asar hu$k$u$m te$rhad~ap hu$bu$ng$an antara d~e$bi~tu$r d~an k$re$d~i~tu$r. 

D~al~am k$e$te$ntu$an te$rse$bu$t d~i~te$g$ask$an bahwa obje$k$ jami~nan te$tap be$rad~a 

d~al~am pe$ng$u$asaan d~e$bi~tu$r, namu$n se$cara y~u$ri~d~i~s me$njad~i~ jami~nan bag$i~ 

k$re$d~i~tu$r. Hal~ i~ni~ me$nu$nju$k$k$an ad~any~a pe$mbatasan te$rhad~ap hak$ d~e$bi~tu$r 

d~al~am me$mpe$rl~ak$u$k$an obje$k$ jami~nan, te$rmasu$k$ d~al~am hal~ pe$ng$al~i~han 

k$e$pad~a pi~hak$ l~ai~n. k$e$te$ntu$an Pasal~ 23 ay~at (2) U$nd~ang$-U$nd~ang$ Jami~nan 

Fi~d~u$si~a se$cara te$g$as me$l~arang$ pe$mbe$ri~ fi~d~u$si~a u$ntu$k$ me$ng$al~i~hk$an, 

me$ng$g$ad~ai~k$an, atau$ me$ny~e$wak$an obje$k$ jami~nan tanpa pe$rse$tu$ju$an te$rtu$l~i~s 

d~ari~ pe$ne$ri~ma fi~d~u$si~a. L~arang$an i~ni~ be$rtu$ju$an u$ntu$k$ me$njag$a k$e$pasti~an 

hu$k$u$m se$rta me$l~i~nd~u$ng$i~ hak$ k$re$d~i~tu$r atas obje$k$ jami~nan. Ol~e$h k$are$na i~tu$, 

se$ti~ap ti~nd~ak$an pe$ng$al~i~han k$re$d~i~t k$e$nd~araan be$rmotor tanpa pe$rse$tu$ju$an 

k$re$d~i~tu$r d~apat me$ni~mbu$l~k$an ak$i~bat hu$k$u$m d~an me$njad~i~ pe$rmasal~ahan 

d~al~am prak$ti~k$ hu$k$u$m y~ang$ pe$rl~u$ d~i~k$aji~ l~e$bi~h l~anju$t.
49

 

C. Tinjauan Tentang Jaminan Fidusia 

1. Penertian Fidusia 

I~sti~l~ah “jami~nan” se$cara e$ti~mol~og$i~s be$rasal~ d~ari~ k$ata jami~n y~ang$ 

me$ng$and~u$ng$ arti~ tang$g$u$ng$an. Se$cara u$mu$m, jami~nan d~i~arti~k$an se$bag$ai~ 

be$ntu$k$ tang$g$u$ng$ jawab atas se$l~u$ru$h pe$ri~k$atan y~ang$ d~i~mi~l~i~k$i~ se$se$orang$, 

se$d~ang$k$an jami~nan k$hu$su$s me$ng$acu$ pad~a tang$g$u$ng$an te$rhad~ap pe$ri~k$atan 

                                                           
48 A. Y~~u$$d~~ha He$$rnok$$o, Hu$$k$$u$$m Pe$$rjanji~~an Asas Proporsi~~onal~~i~~tas d~~al~~am K$$ontrak$$ 

K$$ome$$rsi~~al~~, Jak$$arta, K$$e$$ncana, 2014, hl~~m. 235–240. 
49 U$$nd~~ang$$-U$$nd~~ang$$ Nomor 42 Tahu$$n 1999 te$$ntang$$ Jami~~nan Fi~~d~~u$$si~~a. 



 

32 
 

te$rte$ntu$ saja. Jami~nan k$hu$su$s i~ni~ se$ri~ng$ d~i~k$e$nal~ se$bag$ai~ jami~nan k$e$be$nd~aan, 

d~an sal~ah satu$ be$ntu$k$ny~a ad~al~ah jami~nan fi~d~u$si~a. Se$cara e$ti~mol~og$i~s, fi~d~u$si~a 

be$rasal~ d~ari~ k$ata fi~d~e$s y~ang$ be$rarti~ k$e$pe$rcay~aan. K$onse$p i~ni~ me$nce$rmi~nk$an 

ad~any~a hu$bu$ng$an hu$k$u$m antara d~e$bi~tu$r d~an k$re$d~i~tu$r y~ang$ d~i~d~asark$an pad~a 

asas sal~i~ng$ pe$rcay~a. Pe$mbe$ri~ fi~d~u$si~a me$mi~l~i~k$i~ k$e$y~ak$i~nan bahwa pe$ne$ri~ma 

fi~d~u$si~a ak$an me$ng$e$mbal~i~k$an hak$ mi~l~i~k$ atas be$nd~a y~ang$ d~i~jami~nk$an se$te$l~ah 

k$e$waji~ban u$tang$ny~a d~i~l~u$nasi~. Se$bal~i~k$ny~a, pe$ne$ri~ma fi~d~u$si~a ju$g$a me$naru$h 

k$e$pe$rcay~aan bahwa pe$mbe$ri~ fi~d~u$si~a ti~d~ak$ ak$an me$ny~al~ahg$u$nak$an be$nd~a 

jami~nan y~ang$ te$tap be$rad~a d~al~am pe$ng$u$asaanny~a. D~al~am hal~ i~ni~, pe$ne$ri~ma 

fi~d~u$si~a ti~d~ak$ be$rtang$g$u$ng$ jawab atas se$g$al~a ak$i~bat y~ang$ ti~mbu$l~ d~ari~ 

ti~nd~ak$an atau$ k$e$l~al~ai~an pe$mbe$ri~ fi~d~u$si~a te$rk$ai~t pe$ng$g$u$naan mau$pu$n 

pe$ng$al~i~han obje$k$ jami~nan fi~d~u$si~a. 
50

 

Be$rd~asark$an U$nd~ang$-U$nd~ang$ Nomor 42 Tahu$n 1999 te$ntang$ Jami~nan 

Fi~d~u$si~a, fi~d~u$si~a d~i~arti~k$an se$bag$ai~ pe$ng$al~i~han hak$ k$e$pe$mi~l~i~k$an su$atu$ be$nd~a 

y~ang$ d~i~d~asark$an pad~a k$e$pe$rcay~aan, d~e$ng$an k$e$te$ntu$an bahwa be$nd~a te$rse$bu$t 

te$tap be$rad~a d~al~am pe$ng$u$asaan pe$mi~l~i~k$ se$mu$l~a.
51

 K$onse$p i~ni~ se$be$narny~a 

te$l~ah d~i~k$e$nal~ se$jak$ masa Romawi~. D~al~am hu$k$u$m Romawi~, l~e$mbag$a jami~nan 

te$rse$bu$t d~i~k$e$nal~ d~e$ng$an i~sti~l~ah fi~d~u$ci~a cu$m cre$d~i~tore$ contracta, y~ai~tu$ su$atu$ 

pe$rjanji~an k$e$pe$rcay~aan y~ang$ d~i~l~ak$u$k$an antara d~e$bi~tu$r d~an k$re$d~i~tu$r. Ad~apu$n 

be$ntu$k$ jami~nan fi~d~u$si~a se$bag$ai~mana d~i~k$e$nal~ saat i~ni~, y~ai~tu$ Fi~d~u$ci~are$ 

E$i~g$e$nd~omsove$rd~racht (FE$O) atau$ pe$ng$al~i~han hak$ mi~l~i~k$ be$rd~asark$an 

k$e$pe$rcay~aan, be$rk$e$mbang$ se$i~ri~ng$ d~e$ng$an k$e$te$ntu$an Pasal~ 1152 ay~at (2) 

K$i~tab U$nd~ang$-U$nd~ang$ Hu$k$u$m Pe$rd~ata y~ang$ me$ng$atu$r te$ntang$ g$ad~ai~. 

                                                           
50 G$$u$$nawan Wi~~d~~jaja d~~an Ahmad~~ Y~~ani~~, Jami~~nan Fi~~d~~u$$si~~a, Jak$$arta, RajaG$$rafi~~nd~~o Pe$$rsad~~a, 

2007, hl~~m. 13. 
51 Pasal~~ 1 ay~~at (l~~) U$$nd~~ang$$-U$$nd~~ang$$ Nomor 42 Tahu$$n 1999 te$$ntang$$ Jami~~nan Fi~~d~~u$$si~~a. 
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K$e$te$ntu$an te$rse$bu$t me$nsy~aratk$an bahwa be$nd~a y~ang$ d~i~jami~nk$an ti~d~ak$ bol~e$h 

te$tap be$rad~a d~al~am pe$ng$u$asaan pi~hak$ pe$mbe$ri~ g$ad~ai~.
52

 

D~al~am prak$ti~k$ hu$k$u$m Romawi~ k$e$mu$d~i~an d~i~k$e$nal~ ad~any~a pe$mbe$d~aan 

antara l~e$mbag$a g$ad~ai~ d~an hi~poti~k$. Pe$ng$atu$ran i~ni~ se$l~anju$tny~a d~i~ad~opsi~ 

d~al~am si~ste$m hu$k$u$m Be$l~and~a y~ang$ te$rtu$ang$ d~al~am Bu$rg$e$rl~i~jk$ We$tboe$k$. 

Se$i~ri~ng$ d~e$ng$an be$rk$e$mbang$ny~a k$e$mbal~i~ l~e$mbag$a fi~d~u$si~a d~i~ Be$l~and~a, 

pe$mbe$d~aan antara be$nd~a be$rg$e$rak$ d~an ti~d~ak$ be$rg$e$rak$ d~al~am k$ai~tanny~a 

d~e$ng$an jami~nan, k$hu$su$sny~a u$ntu$k$ hi~poti~k$, ju$g$a te$tap d~i~pe$rtahank$an.
53

 

Obje$k$ fi~d~u$si~a pad~a awal~ny~a d~i~pe$rsamak$an d~e$ng$an g$ad~ai~, y~ai~tu$ be$ru$pa 

be$nd~a be$rg$e$rak$. Hal~ i~ni~ d~i~l~ak$u$k$an se$bag$ai~ u$pay~a u$ntu$k$ me$ng$hi~nd~ari~ 

k$e$te$ntu$an-k$e$te$ntu$an pe$mbatas y~ang$ te$rd~apat d~al~am l~e$mbag$a g$ad~ai~. Prak$ti~k$ 

te$rse$bu$t k$e$mu$d~i~an be$rk$e$mbang$ d~an me$njad~i~ y~u$ri~spru$d~e$nsi~ y~ang$ te$tap, bai~k$ 

d~i~ Be$l~and~a mau$pu$n d~i~ I~nd~one$si~a.
54

 

Me$nu$ru$t Tan K$ame$l~o, si~ste$m hu$k$u$m d~i~ I ~nd~one$si~a me$mi~l~i~k$i~ k$e$te$rk$ai~tan 

y~ang$ e$rat d~e$ng$an si~ste$m hu$k$u$m Be$l~and~a, y~ang$ d~i~pe$ng$aru$hi~ ol~e$h hu$bu$ng$an 

hi~stori~s me$l~al~u$i~ asas k$onk$ord~ansi~. Asas k$onk$ord~ansi~ me$ru$pak$an pri~nsi~p 

y~ang$ me$njad~i~ d~asar d~i~be$rl~ak$u$k$anny~a hu$k$u$m E$ropa, k$hu$su$sny~a hu$k$u$m 

Be$l~and~a, k$e$pad~a g$ol~ong$an E$ropa y~ang$ be$rad~a d~i~ Hi~nd~i~a Be$l~and~a pad~a masa 

k$ol~oni~al~. Hu$k$u$m Be$l~and~a se$nd~i~ri~ me$mi~l~i~k$i~ hu$bu$ng$an hi~stori~s d~e$ng$an 

hu$k$u$m Pranci~s, y~ang$ pad~a ak$hi~rny~a ju$g$a d~i~pe$ng$aru$hi~ ol~e$h hu$k$u$m Romawi~. 

D~al~am k$onte$k$s jami~nan fi~d~u$si~a, k$e$d~u$d~u$k$anny~a se$ru$pa d~e$ng$an g$ad~ai~, y~ai~tu$ 

                                                           
52 Pasal~~ 1152 Ay~~at (2) K$$i~~tab U$$nd~~ang$$-u$$nd~~ang$$ Hu$$k$$u$$m Pe$$rd~~ata. 
53 M. Y~~asi~~r, Aspe$$k$$ Hu$$k$$u$$m Jami~~nan Fi~~d~~u$$si~~a* (L~~e$$g$$al~~ Aspe$$ct of Fi~~d~~u$$ci~~ary~~ G$$u$$aranty~~), 

SAL~~AM (Ju$$rnal~~ Sosi~~al~~ & Bu$$d~~ay~~a Sy~~ar-i~~ FSH U$$I~~N Sy~~ari~~f Hi~~d~~ay~~atu$$l~~l~~ah), Jak$$arta, Vol~~. 3, 2016, 

hl~~m 79. 
54 Tri~~ Jata Ay~~u$$ Prame$$sti~~, Pe$$ng$$e$$rti~~an Asas K$$onk$$ord~~ansi~~ d~~an Se$$jarahny~~a d~~i~~ I~~nd~~one$$si~~a, 

https://www.hu$$k$$u$$monl~~i~~ne$$.com/k$$l~~i~~ni~~k$$/a/asas-k$$onk$$ord~~ansi~~-l~~t5979a0202a993/, 2022, d~~i~~ ak$$se$$s 

pad~~a tang$$g$$al~~ 3 Mare$$t 2026. 
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se$bag$ai~ pe$rjanji~an y~ang$ be$rsi~fat acce$ssoi~r. Arti~ny~a, pe$rjanji~an fi~d~u$si~a 

me$ru$pak$an pe$rjanji~an tambahan y~ang$ me$ng$i~k$u$ti~ pe$rjanji~an pok$ok$, bi~asany~a 

be$ru$pa pe$rjanji~an pi~njam-me$mi~njam u$ang$ se$bag$ai~mana d~i~atu$r d~al~am Pasal~ 4 

U$nd~ang$-U$nd~ang$ Fi~d~u$si~a.
55

 

2. Dasar  Hukum Jaminan Fidusia 

D~al~am si~ste$m hu$k$u$m I~nd~one$si~a, jami~nan fi~d~u$si~a me$mi~l~i~k$i~ d~asar hu$k$u$m 

y~ang$ be$rsi~fat be$rl~api~s, y~ang$ te$rd~i~ri~ atas pe$ratu$ran pe$ru$nd~ang$-u$nd~ang$an 

se$bag$ai~ su$mbe$r hu$k$u$m u$tama, se$rta d ~i~d~u$k$u$ng$ ol~e$h d~ok$tri~n d~an prak$ti~k$ 

hu$k$u$m. Su$mbe$r hu$k$u$m te$rse$bu$t be$rpe$ran pe$nti~ng$ d~al~am me$mbe$ri~k$an 

k$e$pasti~an hu$k$u$m, pe$rl~i~nd~u$ng$an bag$i~ para pi~hak$, se$rta me$njami~n e$fe$k$ti~vi~tas 

pe$l~ak$sanaan jami~nan fi~d~u$si~a d~al~am prak$ti~k$ pe$mbi~ay~aan. 

a. U$nd~ang$-U$nd~ang$ Nomor 42 Tahu$n 1999 te$ntang$ Jami~nan Fi~d~u$si~a 

U$nd~ang$-U$nd~ang$ Nomor 42 Tahu$n 1999 te$ntang$ Jami~nan Fi~d~u$si~a 

me$ru$pak$an su$mbe$r hu$k$u$m u$tama y~ang$ se$cara k$hu$su$s me$ng$atu$r l~e$mbag$a 

jami~nan fi~d~u$si~a d~i~ I~nd~one$si~a. L~ahi~rny~a u$nd~ang$-u$nd~ang$ i~ni~ 

d~i~l~atarbe$l~ak$ang$i~ ol~e$h k$e$bu$tu$han ak$an su$atu$ l~e$mbag$a jami~nan y~ang$ 

mampu$ me$mbe$ri~k$an k$e$pasti~an hu$k$u$m se$rta fl~e$k$si~bi~l~i~tas d~al~am k$e$g$i~atan 

pe$mbi~ay~aan, k$hu$su$sny~a te$rhad~ap be$nd~a be$rg$e$rak$ y~ang$ te$tap d~i~g$u$nak$an 

ol~e$h d~e$bi~tu$r. Se$be$l~u$m be$rl~ak$u$ny~a u$nd~ang$-u$nd~ang$ i~ni~, prak$ti~k$ fi~d~u$si~a d~i~ 

I~nd~one$si~a hany~a d~i~d~asark$an pad~a y~u$ri~spru$d~e$nsi~ d~an k$e$bi~asaan y~ang$ 

be$rk$e$mbang$ d~al~am masy~arak$at, se$hi~ng$g$a se$ri~ng$k$al~i~ me$ni~mbu$l~k$an 

                                                           
55 Ti~~ar Ramon, Hu$$k$$u$$m Pe$$rd~~ata I~~nd~~one$$si~~a, Y~~og$$y~~ak$$arta, Tru$$ssme$$d~~i~~a G$$rafi~~k$$a, 2016, hl~~m. 

158- 159. 
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k$e$ti~d~ak$pasti~an hu$k$u$m. D~e$ng$an ad~any~a u$nd~ang$-u$nd~ang$ i~ni~, pe$ng$atu$ran 

me$ng$e$nai~ jami~nan fi~d~u$si~a me$njad~i~ l~e$bi~h si~ste$mati~s d~an k$ompre$he$nsi~f.
56

  

Pasal~ 1 ang$k$a (1) me$ny~atak$an bahwa fi~d~u$si~a ad~al~ah pe$ng$al~i~han hak$ 

k$e$pe$mi~l~i~k$an su$atu$ be$nd~a atas d~asar k$e$pe$rcay~aan d~e$ng$an k$e$te$ntu$an 

bahwa be$nd~a te$rse$bu$t te$tap d~al~am pe$ng$u$asaan pe$mi~l~i~k$ be$nd~a. K$e$te$ntu$an 

i~ni~ me$nu$nju$k$k$an bahwa jami~nan fi~d~u$si~a me$mi~l~i~k$i~ k$arak$te$ri~sti~k$ k$hu$su$s, 

y~ai~tu$ ad~any~a pe$mi~sahan antara k$e$pe$mi~l~i~k$an se$cara y~u$ri~d~i~s d~an 

pe$ng$u$asaan se$cara fi~si~k$.
57

 

b. Pe$ratu$ran Pe$me$ri~ntah Nomor 21 Tahu$n 2015 te$ntang$ Tata Cara 

Pe$nd~aftaran Jami~nan Fi~d~u$si~a  

Pe$ratu$ran Pe$me$ri~ntah Nomor 21 Tahu$n 2015 me$ru$pak$an pe$ratu$ran 

pe$l~ak$sana d~ari~ U$nd~ang$-U$nd~ang$ Nomor 42 Tahu$n 1999 te$ntang$ Jami~nan 

Fi~d~u$si~a y~ang$ se$cara k$hu$su$s me$ng$atu$r me$ng$e$nai~ tata cara pe$nd~aftaran 

jami~nan fi~d~u$si~a. K$e$be$rad~aan pe$ratu$ran i~ni~ sang$at pe$nti~ng$ k$are$na 

pe$nd~aftaran me$ru$pak$an sy~arat u$tama bag$i~ l~ahi~rny~a jami~nan fi~d~u$si~a y~ang$ 

me$mi~l~i~k$i~ k$e$k$u$atan hu$k$u$m me$ng$i~k$at te$rhad~ap pi~hak$ k$e$ti~g$a. D~al~am 

si~ste$m hu$k$u$m jami~nan fi~d~u$si~a, pe$nd~aftaran me$mi~l~i~k$i~ k$ai~tan e$rat d~e$ng$an 

asas pu$bl~i~si~tas, y~ai~tu$ su$atu$ asas y~ang$ me$ng$he$nd~ak$i~ ag$ar su$atu$ jami~nan 

k$e$be$nd~aan d~i~u$mu$mk$an k$e$pad~a pu$bl~i~k$. Me$l~al~u$i~ me$k$ani~sme$ i~ni~, pi~hak$ 

k$e$ti~g$a d~i~ang$g$ap me$ng$e$tahu$i~ bahwa su$atu$ be$nd~a te$l~ah d~i~be$bani~ jami~nan 

fi~d~u$si~a, se$hi~ng$g$a d~apat me$nce$g$ah te$rjad~i~ny~a se$ng$k$e$ta d~i~ k$e$mu$d~i~an hari~. 

Pe$ratu$ran Pe$me$ri~ntah i~ni~ me$ng$atu$r se$cara ri~nci~ me$ng$e$nai~ tata cara 

pe$ng$aju$an pe$nd~aftaran jami~nan fi~d~u$si~a y~ang$ d~i~l~ak$u$k$an ol~e$h pe$ne$ri~ma 

                                                           
56 U$$nd~~ang$$-U$$nd~~ang$$ Nomor 42 Tahu$$n 1999 te$$ntang$$ Jami~~nan Fi~~d~~u$$si~~a. 

 
57 Pasal~~ 1 ang$$k$$a (1) U$$nd~~ang$$-U$$nd~~ang$$ Nomor 42 Tahu$$n 1999 te$$ntang$$ Jami~~nan Fi~~d~~u$$si~~a. 
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fi~d~u$si~a, k$u$asa, atau$ wak$i~l~ny~a me$l~al~u$i~ si~ste$m e$l~e$k$troni~k$ y~ang$ d~i~se$d~i~ak$an 

ol~e$h K$e$me$nte$ri~an Hu$k$u$m d~an Hak$ Asasi~ Manu$si~a. D~al~am prose$s 

pe$ng$aju$an te$rse$bu$t ad~a be$be$rapa hal~ y~ang$ pe$rl~u$ d~i~l~ak$u$k$an:  

1) Pe$mohon d~i~waji~bk$an u$ntu$k$ me$ng$i~si~ d~ata se$cara l~e$ng$k$ap, y~ang$ 

me$l~i~pu$ti~ i~d~e$nti~tas pe$mbe$ri~ d~an pe$ne$ri~ma fi~d~u$si~a, d~ata pe$rjanji~an 

pok$ok$, u$rai~an me$ng$e$nai~ obje$k$ jami~nan fi~d~u$si~a, se$rta ni~l~ai~ pe$njami~nan.  

2) Se$te$l~ah se$l~u$ru$h d~ata d~i~i~si~ d~e$ng$an be$nar d~an l~e$ng$k$ap, pe$mohon 

d~i~waji~bk$an u$ntu$k$ me$l~ak$u$k$an pe$mbay~aran bi~ay~a pe$nd~aftaran se$su$ai~ 

d~e$ng$an k$e$te$ntu$an y~ang$ be$rl~ak$u$. Pe$mbay~aran i~ni~ me$ru$pak$an bag$i~an 

d~ari~ pe$ne$ri~maan ne$g$ara bu$k$an pajak$ (PNBP) y~ang$ me$njad~i~ sy~arat 

ad~mi~ni~strati~f d~al~am prose$s pe$nd~aftaran.  

3) Se$te$l~ah pe$mbay~aran d~i~l~ak$u$k$an, si~ste$m ak$an me$mprose$s pe$rmohonan 

te$rse$bu$t d~an me$ne$rbi~tk$an Se$rti~fi~k$at Jami~nan Fi~d~u$si~a se$cara e$l~e$k$troni~k$. 

Se$rti~fi~k$at jami~nan fi~d~u$si~a te$rse$bu$t me$mi~l~i~k$i~ k$e$k$u$atan hu$k$u$m y~ang$ 

sang$at pe$nti~ng$, k$are$na d~i~ d~al~amny~a te$rcantu$m i~rah-i~rah “D~e$mi~ 

K$e$ad~i~l~an Be$rd~asark$an K$e$tu$hanan Y~ang$ Maha E$sa” y~ang$ me$mbe$ri~k$an 

k$e$k$u$atan e$k$se$k$u$tori~al~. D~e$ng$an ad~any~a k$e$k$u$atan i~ni~, k$re$d~i~tu$r 

pe$ne$ri~ma fi~d~u$si~a d~apat l~ang$su$ng$ me$l~ak$sanak$an e$k$se$k$u$si~ te$rhad~ap 

obje$k$ jami~nan apabi~l~a d~e$bi~tu$r wanpre$stasi~, tanpa haru$s me$l~al~u$i~ 

pu$tu$san pe$ng$ad~i~l~an te$rl~e$bi~h d~ahu$l~u$. 

Se$l~ai~n me$ng$atu$r me$ng$e$nai~ pe$nd~aftaran, pe$ratu$ran i~ni~ ju$g$a me$ng$atu$r 

me$ng$e$nai~ pe$ru$bahan d~ata jami~nan fi~d~u$si~a. Pe$ru$bahan te$rse$bu$t d~apat 

te$rjad~i~ apabi~l~a te$rd~apat pe$ru$bahan te$rhad~ap obje$k$ jami~nan, ni~l~ai~ 

pe$njami~nan, mau$pu$n d~ata para pi~hak$. D~al~am hal~ i~ni~, pe$ru$bahan waji~b 
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d~i~d~aftark$an k$e$mbal~i~ ag$ar te$tap me$mi~l~i~k$i~ k$e$k$u$atan hu$k$u$m te$rhad~ap pi~hak$ 

k$e$ti~g$a. Pe$ratu$ran Pe$me$ri~ntah i~ni~ ju$g$a me$ng$atu$r me$ng$e$nai~ pe$ng$hapu$san 

jami~nan fi~d~u$si~a. Pe$ng$hapu$san d~i~l~ak$u$k$an apabi~l~a u$tang$ y~ang$ d~i~jami~n 

te$l~ah l~u$nas, obje$k$ jami~nan mu$snah, atau$ ad~any~a se$bab l~ai~n y~ang$ 

me$ng$hapu$sk$an jami~nan fi~d~u$si~a. Pe$ng$hapu$san i~ni~ ju$g$a waji~b d~i~d~aftark$an 

ag$ar statu$s jami~nan fi~d~u$si~a me$njad~i~ je$l~as se$cara hu$k$u$m. D~e$ng$an 

d~e$mi~k$i~an, Pe$ratu$ran Pe$me$ri~ntah Nomor 21 Tahu$n 2015 ti~d~ak$ hany~a 

me$ng$atu$r prose$d~u$r ad~mi~ni~strati~f se$mata, te$tapi~ ju$g$a me$mi~l~i~k$i~ pe$ran 

pe$nti~ng$ d~al~am me$njami~n k$e$pasti~an hu$k$u$m, transparansi~, se$rta 

pe$rl~i~nd~u$ng$an bag$i~ para pi~hak$ d~al~am pe$l~ak$sanaan jami~nan fi~d~u$si~a.
58

 

c. Pe$ratu$ran Pe$me$ri~ntah Nomor 28 Tahu$n 2019 te$ntang$ Pe$ne$ri~maan Ne$g$ara 

Bu$k$an Pajak$ (PNBP) 

Pe$ratu$ran Pe$me$ri~ntah Nomor 28 Tahu$n 2019 te$ntang$ Je$ni~s d~an Tari~f 

atas Je$ni~s Pe$ne$ri~maan Ne$g$ara Bu$k$an Pajak$ y~ang$ Be$rl~ak$u$ pad~a 

K$e$me$nte$ri~an Hu$k$u$m d~an Hak$ Asasi~ Manu$si~a me$ru$pak$an sal~ah satu$ 

su$mbe$r hu$k$u$m y~ang$ me$mi~l~i~k$i~ pe$ran pe$nti~ng$ d~al~am pe$ny~e$l~e$ng$g$araan 

ad~mi~ni~strasi~ jami~nan fi~d~u$si~a d~i~ I~nd~one$si~a. Pe$ratu$ran i~ni~ me$ng$atu$r 

me$ng$e$nai~ je$ni~s l~ay~anan se$rta be$saran tari~f y~ang$ d~i~k$e$nak$an te$rhad~ap 

be$rbag$ai~ pe$l~ay~anan hu$k$u$m, te$rmasu$k$ d~i~ d~al~amny~a pe$l~ay~anan y~ang$ 

be$rk$ai~tan d~e$ng$an jami~nan fi~d~u$si~a.
59

 

1) K$e$be$rad~aan pe$ratu$ran i~ni~ be$rk$ai~tan e$rat d~e$ng$an aspe$k$ ad~mi~ni~strati~f 

y~ang$ me$ny~e$rtai~ prose$s pe$mbe$banan jami~nan. Se$ti~ap ti~nd~ak$an hu$k$u$m 
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d~al~am jami~nan fi~d~u$si~a, se$pe$rti~ pe$nd~aftaran, pe$ru$bahan d~ata, mau$pu$n 

pe$ng$hapu$san jami~nan, ti~d~ak$ hany~a me$mi~l~i~k$i~ k$onse$k$u$e$nsi~ y~u$ri~d~i~s, 

te$tapi~ ju$g$a k$onse$k$u$e$nsi~ ad~mi~ni~strati~f be$ru$pa k$e$waji~ban pe$mbay~aran 

se$ju$ml~ah bi~ay~a k$e$pad~a ne$g$ara y~ang$ d~i~k$ate$g$ori~k$an se$bag$ai~ Pe$ne$ri~maan 

Ne$g$ara Bu$k$an Pajak$ (PNBP). 

2) Pe$ratu$ran Pe$me$ri~ntah i~ni~ me$ng$atu$r bahwa d~al~am prose$s pe$nd~aftaran 

jami~nan fi~d~u$si~a, pe$mohon d~i~k$e$nak$an bi~ay~a y~ang$ be$saranny~a 

d~i~te$ntu$k$an be$rd~asark$an ni~l~ai~ pe$njami~nan y~ang$ te$rcantu$m d~al~am ak$ta 

jami~nan fi~d~u$si~a. Hal~ i~ni~ me$nu$nju$k$k$an bahwa te$rd~apat hu$bu$ng$an antara 

ni~l~ai~ e$k$onomi~s d~ari~ obje$k$ jami~nan d~e$ng$an be$saran bi~ay~a y~ang$ haru$s 

d~i~bay~ark$an, se$hi~ng$g$a me$nce$rmi~nk$an asas proporsi~onal~i~tas d~al~am 

pe$ne$ntu$an tari~f PNBP. 

3) d~al~am hal~ te$rjad~i~ pe$ru$bahan d~ata jami~nan fi~d~u$si~a, se$pe$rti~ pe$ru$bahan 

ni~l~ai~ pe$njami~nan, pe$ru$bahan obje$k$ jami~nan, mau$pu$n pe$ru$bahan  

i~d~e$nti~tas para pi~hak$, ju$g$a d~i~k$e$nak$an bi~ay~a ad~mi~ni~strati~f. K$e$waji~ban 

i~ni~ me$nu$nju$k$k$an bahwa se$ti~ap pe$ru$bahan y~ang$ be$ri~mpl~i~k$asi~ pad~a 

statu$s hu$k$u$m jami~nan fi~d~u$si~a haru$s te$tap te$rcatat se$cara re$smi~ d~al~am 

si~ste$m ad~mi~ni~strasi~ ne$g$ara d~an d~i~k$e$nai~ tari~f se$su$ai~ k$e$te$ntu$an y~ang$ 

be$rl~ak$u$. 

4) Pe$ratu$ran Pe$me$ri~ntah Nomor 28 Tahu$n 2019 ju$g$a me$ng$atu$r me$ng$e$nai~ 

bi~ay~a y~ang$ d~i~k$e$nak$an d~al~am prose$s pe$ng$hapu$san jami~nan fi~d~u$si~a. 

Pe$ng$hapu$san i~ni~ d~i~l~ak$u$k$an apabi~l~a pe$ri~k$atan pok$ok$ te$l~ah be$rak$hi~r, 

mi~sal~ny~a k$are$na u$tang$ te$l~ah d~i~l~u$nasi~. D~e$ng$an d~i~l~ak$u$k$anny~a 

pe$ng$hapu$san y~ang$ te$rcatat se$cara re$smi~, mak$a statu$s hu$k$u$m obje$k$ 
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jami~nan me$njad~i~ k$e$mbal~i~ be$bas d~ari~ be$ban fi~d~u$si~a, se$hi~ng$g$a 

me$mbe$ri~k$an k$e$pasti~an hu$k$u$m bag$i~ pe$mi~l~i~k$ be$nd~a mau$pu$n pi~hak$ 

k$e$ti~g$a.
60

 

Pe$ng$atu$ran me$ng$e$nai~ PNBP d~al~am jami~nan fi~d~u$si~a ti~d~ak$ hany~a 

be$rtu$ju$an se$bag$ai~ su$mbe$r pe$ne$ri~maan ne$g$ara, te$tapi~ ju$g$a se$bag$ai~ 

i~nstru$me$n u$ntu$k$ me$nci~ptak$an te$rti~b ad~mi~ni~strasi~ hu$k$u$m. D~e$ng$an ad~any~a 

k$e$waji~ban pe$mbay~aran i~ni~, se$ti~ap ti~nd~ak$an hu$k$u$m d~al~am jami~nan fi~d~u$si~a 

te$rd~ok$u$me$ntasi~ se$cara si~ste$mati~s d~al~am si~ste$m ad~mi~ni~strasi~ ne$g$ara, 

se$hi~ng$g$a me$ni~ng$k$atk$an transparansi~ d~an ak$u$ntabi~l~i~tas. D~e$ng$an d~e$mi~k$i~an, 

Pe$ratu$ran Pe$me$ri~ntah Nomor 28 Tahu$n 2019 me$mi~l~i~k$i~ pe$ran strate$g$i~s 

d~al~am me$nd~u$k$u$ng$ pe$l~ak$sanaan jami~nan fi~d~u$si~a, k$hu$su$sny~a d~al~am aspe$k$ 

ad~mi~ni~strati~f, k$are$na me$masti~k$an bahwa se$ti~ap prose$s hu$k$u$m y~ang$ 

be$rk$ai~tan d~e$ng$an jami~nan fi~d~u$si~a be$rjal~an se$su$ai~ d~e$ng$an k$e$te$ntu$an y~ang$ 

be$rl~ak$u$ se$rta te$rcatat se$cara re$smi~ d~al~am si~ste$m hu$k$u$m nasi~onal~. 

d. Pe$ratu$ran Me$nte$ri~ Hu$k$u$m d~an Hak$ Asasi~ Manu$si~a Nomor 17 Tahu$n 2020 

te$ntang$ Tata Cara Pe$rmohonan D~ata Jami~nan Fi~d~u$si~a 

Pe$ratu$ran Me$nte$ri~ Hu$k$u$m d~an Hak$ Asasi~ Manu$si~a Nomor 17 Tahu$n 

2020 me$ru$pak$an sal~ah satu$ pe$ratu$ran pe$l~ak$sana y~ang$ me$mi~l~i~k$i~ pe$ran 

pe$nti~ng$ d~al~am me$nd~u$k$u$ng$ si~ste$m ad~mi~ni~strasi~ jami~nan fi~d~u$si~a d~i~ 

I~nd~one$si~a, k$hu$su$sny~a d~al~am hal~ ak$se$s d~an pe$rmohonan d~ata jami~nan 

fi~d~u$si~a. Pe$ratu$ran i~ni~ had~i~r se$bag$ai~ be$ntu$k$ pe$ny~e$mpu$rnaan te$rhad~ap 

si~ste$m pe$l~ay~anan fi~d~u$si~a y~ang$ se$be$l~u$mny~a te$l~ah be$rbasi~s e$l~e$k$troni~k$, 
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d~e$ng$an tu$ju$an u$ntu$k$ me$ni~ng$k$atk$an transparansi~, k$e$pasti~an hu$k$u$m, se$rta 

pe$rl~i~nd~u$ng$an bag$i~ para pi~hak$ y~ang$ be$rk$e$pe$nti~ng$an.
61

 

D~al~am prak$ti~k$ny~a, jami~nan fi~d~u$si~a ti~d~ak$ hany~a be$rk$ai~tan d~e$ng$an 

prose$s pe$mbe$banan d~an pe$nd~aftaran, te$tapi~ ju$g$a me$ny~ang$k$u$t k$e$bu$tu$han 

ak$an ak$se$s i~nformasi~ te$rhad~ap statu$s su$atu$ obje$k$ jami~nan. Hal~ i~ni~ 

me$njad~i~ pe$nti~ng$, te$ru$tama bag$i~ pi~hak$ k$e$ti~g$a y~ang$ i~ng$i~n me$masti~k$an 

apak$ah su$atu$ be$nd~a te$l~ah d~i~be$bani~ jami~nan fi~d~u$si~a atau$ be$l~u$m. Ol~e$h 

k$are$na i~tu$, Pe$ratu$ran Me$nte$ri~ i~ni~ me$mbe$ri~k$an d~asar hu$k$u$m y~ang$ je$l~as 

me$ng$e$nai~ tata cara pe$rmohonan d~ata jami~nan fi~d~u$si~a d~i~antarany~a: 

1) D~al~am pe$ratu$ran i~ni~ d~i~atu$r bahwa pe$rmohonan d~ata jami~nan fi~d~u$si~a 

d~apat d~i~l~ak$u$k$an ol~e$h masy~arak$at me$l~al~u$i~ si~ste$m e$l~e$k$troni~k$ y~ang$ 

d~i~se$d~i~ak$an ol~e$h D~i~re$k$torat Je$nd~e$ral~ Ad~mi~ni~strasi~ Hu$k$u$m U$mu$m 

(AHU$). Pe$mohon d~apat me$ng$aju$k$an pe$rmi~ntaan i~nformasi~ d~e$ng$an 

me$ng$i~si~ d~ata te$rte$ntu$ y~ang$ d~i~pe$rl~u$k$an, se$pe$rti~ i~d~e$nti~tas pe$mohon 

se$rta d~ata obje$k$ y~ang$ i~ng$i~n d~i~k$e$tahu$i~ statu$sny~a. Se$te$l~ah me$l~al~u$i~ 

prose$s ve$ri~fi~k$asi~ d~an pe$mbay~aran bi~ay~a l~ay~anan se$su$ai~ k$e$te$ntu$an 

y~ang$ be$rl~ak$u$, si~ste$m ak$an me$mbe$ri~k$an i~nformasi~ te$rk$ai~t jami~nan 

fi~d~u$si~a y~ang$ d~i~mohonk$an. 

2) I~nformasi~ y~ang$ d~apat d~i~ak$se$s me$l~al~u$i~ me$k$ani~sme$ i~ni~ me$l~i~pu$ti~ antara 

l~ai~n d~ata me$ng$e$nai~ nomor se$rti~fi~k$at jami~nan fi~d~u$si~a, i~d~e$nti~tas para 

pi~hak$, u$rai~an obje$k$ jami~nan, se$rta statu$s hu$k$u$m jami~nan te$rse$bu$t. 

D~e$ng$an ad~any~a k$e$te$rbu$k$aan i~nformasi~ i~ni~, pi~hak$ k$e$ti~g$a d~apat 
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me$mpe$rol~e$h k$e$pasti~an hu$k$u$m se$be$l~u$m me$l~ak$u$k$an su$atu$ pe$rbu$atan 

hu$k$u$m, se$pe$rti~ pe$mbe$l~i~an atau$ pe$ne$ri~maan jami~nan atas su$atu$ be$nd~a. 

3) Pe$ng$atu$ran me$ng$e$nai~ ak$se$s d~ata i~ni~ ju$g$a be$rfu$ng$si~ se$bag$ai~ be$ntu$k$ 

pe$rl~i~nd~u$ng$an hu$k$u$m, bai~k$ bag$i~ k$re$d~i~tu$r mau$pu$n d~e$bi~tu$r. Bag$i~ 

k$re$d~i~tu$r, si~ste$m i~ni~ me$mbe$ri~k$an jami~nan bahwa obje$k$ y~ang$ 

d~i~jad~i~k$an ag$u$nan d~apat d~i~ve$ri~fi~k$asi~ statu$s hu$k$u$mny~a. Se$me$ntara i~tu$, 

bag$i~ d~e$bi~tu$r, ad~any~a si~ste$m pe$ncatatan d~an k$e$te$rbu$k$aan d~ata d~apat 

me$nce$g$ah pe$ny~al~ahg$u$naan obje$k$ jami~nan ol~e$h pi~hak$ l~ai~n.
62

 

D~e$ng$an d~e$mi~k$i~an, Pe$ratu$ran Me$nte$ri~ Hu$k$u$m d~an Hak$ Asasi~ 

Manu$si~a Nomor 17 Tahu$n 2020 ti~d~ak$ hany~a be$rfu$ng$si~ se$bag$ai~ atu$ran 

ad~mi~ni~strati~f, te$tapi~ ju$g$a se$bag$ai~ i~nstru$me$n y~ang$ me$nd~u$k$u$ng$ asas 

transparansi~, k$e$pasti~an hu$k$u$m, d~an pe$rl~i~nd~u$ng$an hu$k$u$m d~al~am si~ste$m 

jami~nan fi~d~u$si~a d~i~ I~nd~one$si~a.
63

 Pe$ng$atu$ran i~ni~ me$nu$nju$k$k$an bahwa 

si~ste$m jami~nan fi~d~u$si~a d~i~ I~nd~one$si~a ti~d~ak$ hany~a me$ne$k$ank$an aspe$k$ 

pe$mbe$banan d~an pe$nd~aftaran, te$tapi~ ju$g$a me$njami~n k$e$te$rbu$k$aan 

i~nformasi~ se$bag$ai~ bag$i~an d~ari~ pe$rl~i~nd~u$ng$an hu$k$u$m te$rhad~ap pi~hak$ 

k$e$ti~g$a. 

3. Kitab Undang-Undang Hukum Perdata sebagai Sumber Hukum 

Jaminan Fidusia 

K$i~tab U$nd~ang$-U$nd~ang$ Hu$k$u$m Pe$rd~ata (K$U$H Pe$rd~ata) me$ru$pak$an 

sal~ah satu$ su$mbe$r hu$k$u$m y~ang$ me$mi~l~i~k$i~ pe$ran fu$nd~ame$ntal~ d~al~am si~ste$m 

jami~nan fi~d~u$si~a d~i~ I~nd~one$si~a. Me$sk$i~pu$n ti~d~ak$ me$ng$atu$r se$cara k$hu$su$s 
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me$ng$e$nai~ jami~nan fi~d~u$si~a, K$U$H Pe$rd~ata me$njad~i~ d~asar hu$k$u$m y~ang$ 

me$l~and~asi~ hu$bu$ng$an pe$ri~k$atan antara para pi~hak$, k$hu$su$sny~a d~al~am 

pe$rjanji~an u$tang$-pi~u$tang$ y~ang$ me$njad~i~ d~asar l~ahi~rny~a jami~nan fi~d~u$si~a. 

D~al~am prak$ti~k$ny~a, jami~nan fi~d~u$si~a ti~d~ak$ d~apat be$rd~i~ri~ se$nd~i~ri~, 

me$l~ai~nk$an se$l~al~u$ d~i~d~ahu$l~u$i~ ol~e$h su$atu$ pe$rjanji~an pok$ok$. Pe$rjanji~an pok$ok$ 

te$rse$bu$t u$mu$mny~a be$ru$pa pe$rjanji~an k$re$d~i~t atau$ pe$rjanji~an u$tang$-pi~u$tang$ 

antara d~e$bi~tu$r d~an k$re$d~i~tu$r. Ol~e$h k$are$na i~tu$, k$e$te$ntu$an d~al~am K$U$H Pe$rd~ata 

me$ng$e$nai~ sahny~a pe$rjanji~an se$bag$ai~mana d~i~atu$r d~al~am Pasal~ 1320 y~ai~tu$: 

a. K$U$H Pe$rd~ata me$ng$atu$r me$ng$e$nai~ ak$i~bat hu$k$u$m apabi~l~a sal~ah satu$ pi~hak$ 

ti~d~ak$ me$me$nu$hi~ k$e$waji~banny~a atau$ me$l~ak$u$k$an wanpre$stasi~. K$e$te$ntu$an 

me$ng$e$nai~ wanpre$stasi~ i~ni~ me$njad~i~ d~asar bag$i~ k$re$d~i~tu$r u$ntu$k$ me$nu$ntu$t 

pe$me$nu$han pre$stasi~ atau$ me$l~ak$u$k$an ti~nd~ak$an hu$k$u$m l~ai~nny~a, te$rmasu$k$ 

pe$l~ak$sanaan e$k$se$k$u$si~ te$rhad~ap obje$k$ jami~nan fi~d~u$si~a se$bag$ai~mana d~i~atu$r 

l~e$bi~h l~anju$t d~al~am U$nd~ang$-U$nd~ang$ Jami~nan Fi~d~u$si~a. 

b. K$U$H Pe$rd~ata me$ng$and~u$ng$ pri~nsi~p-pri~nsi~p u$mu$m d~al~am hu$k$u$m 

pe$ri~k$atan, se$pe$rti~ asas k$e$be$basan be$rk$ontrak$, asas k$onse$nsu$al~i~sme$, d~an 

asas i~ti~k$ad~ bai~k$. Pri~nsi~p-pri~nsi~p i~ni~ me$njad~i~ l~and~asan d~al~am pe$mbe$ntu$k$an 

d~an pe$l~ak$sanaan pe$rjanji~an fi~d~u$si~a, se$hi~ng$g$a me$mbe$ri~k$an k$e$rang$k$a 

hu$k$u$m y~ang$ je$l~as d~an si~ste$mati~s bag$i~ para pi~hak$ d~al~am me$njal~ank$an hak$ 

d~an k$e$waji~banny~a.
64

 

D~e$ng$an d~e$mi~k$i~an, me$sk$i~pu$n K$U$H Pe$rd~ata ti~d~ak$ se$cara e$k$spl~i~si~t 

me$ng$atu$r me$ng$e$nai~ jami~nan fi~d~u$si~a, k$e$be$rad~aanny~a te$tap me$mi~l~i~k$i~ pe$ran 
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y~ang$ sang$at pe$nti~ng$ se$bag$ai~ d~asar hu$k$u$m u$mu$m y~ang$ me$nd~u$k$u$ng$ d~an 

me$l~and~asi~ pe$l~ak$sanaan jami~nan fi~d~u$si~a d~al~am si~ste$m hu$k$u$m I~nd~one$si~a. 

4. Objek Jaminan Fidusia 

 Obje$k$ jami~nan fi~d~u$si~a pad~a d~asarny~a me$ncak$u$p se$g$al~a se$su$atu$ y~ang$ 

d~apat d~i~jad~i~k$an se$bag$ai~ jami~nan d~al~am su$atu$ pe$rjanji~an fi~d~u$si~a. Be$rd~asark$an 

k$e$te$ntu$an d~al~am U$nd~ang$-U$nd~ang$ Nomor 42 Tahu$n 1999 te$ntang$ Jami~nan 

Fi~d~u$si~a, y~ang$ d~i~mak$su$d~ d~e$ng$an obje$k$ jami~nan fi~d~u$si~a ad~al~ah be$nd~a y~ang$ 

d~apat d~i~mi~l~i~k$i~ d~an d~i~al~i~hk$an, bai~k$ d~al~am be$ntu$k$ be$rwu$ju$d~ mau$pu$n ti~d~ak$ 

be$rwu$ju$d~, se$rta be$nd~a be$rg$e$rak$ mau$pu$n be$nd~a ti~d~ak$ be$rg$e$rak$ te$rte$ntu$ y~ang$ 

ti~d~ak$ d~apat d~i~be$bani~ d~e$ng$an hak$ tang$g$u$ng$an.
65

 

D~al~am  me$ne$ntu$k$an su$atu$ be$nd~a se$bag$ai~ obje$k$ jami~nan fi~d~u$si~a, 

te$rd~apat be$be$rapa u$nsu$r y~ang$ haru$s d~i~pe$nu$hi~, y~ai~tu$ se$bag$ai~ be$ri~k$u$t: 

a. Be$nd~a y~ang$ d~apat d~i~mi~l~i~k$i~ 

b. Be$nd~a y~ang$ d~apat d~i~al~i~hk$an 

c. Be$nd~a be$rwu$ju$d~ d~an ti~d~ak$ be$rwu$ju$d~.
66

 

5. Jenis-Jenis Jaminan Fidusia 

Me$nu$ru$t Tan K$ame$l~o d~al~am bu$k$u$ny~a Hu$k$u$m Jami~nan Fi~d~u$si~a, obje$k$ 

jami~nan fi~d~u$si~a me$mi~l~i~k$i~ ru$ang$ l~i~ng$k$u$p y~ang$ l~u$as. Obje$k$ te$rse$bu$t ti~d~ak$ 

hany~a te$rbatas pad~a be$nd~a be$rg$e$rak$ be$rwu$ju$d~, te$tapi~ ju$g$a me$l~i~pu$ti~ be$nd~a 

ti~d~ak$ be$rwu$ju$d~ se$rta be$nd~a y~ang$ ak$an ad~a d~i~ k$e$mu$d~i~an hari~. Hal~ i~ni~ 

me$nu$nju$k$k$an bahwa jami~nan fi~d~u$si~a me$mi~l~i~k$i~ si~fat fl~e$k$si~be$l~ d~an mampu$ 

me$ny~e$su$ai~k$an d~i~ri~ d~e$ng$an pe$rk$e$mbang$an k$e$bu$tu$han pe$mbi~ay~aan d~al~am 

masy~arak$at. 

                                                           
65 U$$nd~~ang$$-U$$nd~~ang$$ Nomor 42 Tahu$$n 1999 te$$ntang$$ Jami~~nan Fi~~d~~u$$si~~a  
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a. Be$nd~a Be$rg$e$rak$ Be$rwu$ju$d~ 

b. Be$nd~a Be$rg$e$rak$ Ti~d~ak$ Be$rwu$ju$d~ 

c. Be$nd~a Ti~d~ak$ Be$rg$e$rak$ Te$rte$ntu$ 

d. Be$nd~a y~ang$ Ak$an Ad~a d~i~ K$e$mu$d~i~an Hari~.
67

 

6. Sumber Hukum dari Doktrin dan Yurisprudensi  

Se$l~ai~n pe$ratu$ran pe$ru$nd~ang$-u$nd~ang$an, su$mbe$r hu$k$u$m jami~nan fi~d~u$si~a 

ju$g$a d~i~d~u$k$u$ng$ ol~e$h d~ok$tri~n d~an y~u$ri~spru$d~e$nsi~ y~ang$ me$mi~l~i~k$i~ pe$ran pe$nti~ng$ 

d~al~am pe$ng$e$mbang$an d~an pe$nafsi~ran hu$k$u$m. D~ok$tri~n me$ru$pak$an pe$nd~apat 

para sarjana atau$ ahl~i~ hu$k$u$m y~ang$ me$mbe$ri~k$an pe$nje$l~asan te$ori~ti~s te$rhad~ap 

su$atu$ k$onse$p hu$k$u$m, se$d~ang$k$an y~u$ri~spru$d~e$nsi~ me$ru$pak$an pu$tu$san 

pe$ng$ad~i~l~an y~ang$ te$l~ah me$mpe$rol~e$h k$e$k$u$atan hu$k$u$m te$tap d~an d~i~jad~i~k$an 

se$bag$ai~ ru$ju$k$an d~al~am pe$ny~e$l~e$sai~an pe$rk$ara se$ru$pa.
68

 D~ok$tri~n me$mi~l~i~k$i~ 

pe$ran y~ang$ si~g$ni~fi~k$an, te$ru$tama d~al~am me$nje$l~ask$an k$onse$p d~asar, 

k$arak$te$ri~sti~k$, se$rta k$e$d~u$d~u$k$an jami~nan fi~d~u$si~a se$bag$ai~ bag$i~an d~ari~ hu$k$u$m 

jami~nan k$e$be$nd~aan. Para ahl~i~ hu$k$u$m me$mbe$ri~k$an pand~ang$an me$ng$e$nai~ 

si~fat fi~d~u$si~a se$bag$ai~ jami~nan k$e$be$nd~aan y~ang$ me$mbe$ri~k$an hak$ pre$fe$re$n 

k$e$pad~a k$re$d~i~tu$r, namu$n te$tap me$mu$ng$k$i~nk$an d~e$bi~tu$r u$ntu$k$ me$ng$u$asai~ 

obje$k$ jami~nan³. Pe$nd~apat para ahl~i~ i~ni~ me$mbantu$ d~al~am me$mahami~ 

k$onstru$k$si~ hu$k$u$m fi~d~u$si~a y~ang$ ti~d~ak$ se$cara e$k$spl~i~si~t d~i~je$l~ask$an se$cara ri~nci~ 

d~al~am pe$ratu$ran pe$ru$nd~ang$-u$nd~ang$an.
69

 

Se$be$l~u$m l~ahi~rny~a U$nd~ang$-U$nd~ang$ Nomor 42 Tahu$n 1999 te$ntang$ 

Jami~nan Fi~d~u$si~a, prak$ti~k$ fi~d~u$si~a d~i~ I~nd~one$si~a be$rk$e$mbang$ me$l~al~u$i~ 
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y~u$ri~spru$d~e$nsi~. Pe$ng$ad~i~l~an pad~a masa i~tu$ me$ng$ak$u$i~ k$e$be$rad~aan fi~d~u$si~a 

se$bag$ai~ su$atu$ l~e$mbag$a jami~nan y~ang$ sah be$rd~asark$an k$e$bu$tu$han prak$ti~k$ 

bi~sni~s, me$sk$i~pu$n be$l~u$m d~i~atu$r se$cara te$rtu$l~i~s d~al~am u$nd~ang$-u$nd~ang$. Ol~e$h 

k$are$na i~tu$, y~u$ri~spru$d~e$nsi~ me$mi~l~i~k$i~ pe$ran hi~stori~s d~al~am me$mbe$ntu$k$ d~an 

me$ng$ak$u$i~ e$k$si~ste$nsi~ jami~nan fi~d~u$si~a d~al~am si~ste$m hu$k$u$m I~nd~one$si~a. 

Hi~ng$g$a saat i~ni~, d~ok$tri~n d~an y~u$ri~spru$d~e$nsi~ te$tap be$rfu$ng$si~ se$bag$ai~ su$mbe$r 

hu$k$u$m pe$l~e$ng$k$ap y~ang$ me$mbantu$ hak$i~m d~al~am me$nafsi~rk$an k$e$te$ntu$an 

y~ang$ be$l~u$m je$l~as atau$ be$l~u$m d~i~atu$r se$cara te$g$as d~al~am pe$ratu$ran 

pe$ru$nd~ang$-u$nd~ang$an. D~e$ng$an d~e$mi~k$i~an, k$e$d~u$any~a me$mi~l~i~k$i~ k$ontri~bu$si~ 

pe$nti~ng$ d~al~am me$nci~ptak$an k$e$pasti~an hu$k$u$m se$rta me$ng$e$mbang$k$an hu$k$u$m 

jami~nan fi~d~u$si~a se$su$ai~ d~e$ng$an k$e$bu$tu$han masy~arak$at.
70

 

Be$rd~asark$an u$rai~an te$rse$bu$t, d~apat d~i~tari~k$ k$e$si~mpu$l~an bahwa d~asar 

hu$k$u$m jami~nan fi~d~u$si~a d~i~ I~nd~one$si~a ti~d~ak$ hany~a be$rasal~ d~ari~ U$nd~ang$-

U$nd~ang$ Nomor 42 Tahu$n 1999, te$tapi~ ju$g$a d~i~pe$rk$u$at ol~e$h k$e$te$ntu$an d~al~am 

K$i~tab U$nd~ang$-U$nd~ang$ Hu$k$u$m Pe$rd~ata, pe$ratu$ran pe$l~ak$sana, se$rta 

y~u$ri~spru$d~e$nsi~. K$e$se$l~u$ru$han su$mbe$r hu$k$u$m te$rse$bu$t me$mbe$ntu$k$ su$atu$ 

k$e$rang$k$a hu$k$u$m y~ang$ te$rpad~u$, se$hi~ng$g$a mampu$ me$mbe$ri~k$an k$e$pasti~an 

hu$k$u$m se$k$al~i~g$u$s pe$rl~i~nd~u$ng$an bag$i~ para pi~hak$ d~al~am pe$l~ak$sanaan jami~nan 

fi~d~u$si~a 

7. Asas-Asas Jaminan Fidusia 

D~al~am hu$k$u$m jami~nan, te$rmasu$k$ jami~nan fi~d~u$si~a, te$rd~apat se$ju$ml~ah 

asas y~ang$ me$njad~i~ l~and~asan d~al~am pe$mbe$ntu$k$an mau$pu$n pe$l~ak$sanaanny~a. 

Asas-asas te$rse$bu$t be$rfu$ng$si~ se$bag$ai~ pe$d~oman u$ntu$k$ me$mahami~ 
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k$arak$te$ri~sti~k$ jami~nan fi~d~u$si~a se$k$al~i~g$u$s me$mbe$ri~k$an arah d~al~am pe$ne$rapan 

k$e$te$ntu$an hu$k$u$m y~ang$ be$rl~ak$u$, be$ri~k$u$t asas-asas jami~nan fi~d~u$si~a: 

a. Asas k$e$pe$rcay~aan (fi~d~u$ci~ary~). Asas i~ni~ te$rce$rmi~n d~ari~ ad~any~a pe$ng$al~i~han 

hak$ k$e$pe$mi~l~i~k$an atas su$atu$ be$nd~a k$e$pad~a k$re$d~i~tu$r y~ang$ d~i~d~asark$an pad~a 

k$e$pe$rcay~aan, se$me$ntara pe$ng$u$asaan fi~si~k$ atas be$nd~a te$rse$bu$t te$tap 

be$rad~a pad~a d~e$bi~tu$r. Hal~ i~ni~ me$nu$nju$k$k$an bahwa hu$bu$ng$an hu$k$u$m 

antara d~e$bi~tu$r d~an k$re$d~i~tu$r d~i~l~and~asi~ ol~e$h ti~ng$k$at k$e$pe$rcay~aan y~ang$ 

ti~ng$g$i~, se$hi~ng$g$a d~e$bi~tu$r te$tap d~apat me$ng$g$u$nak$an obje$k$ jami~nan d~al~am 

ak$ti~vi~tasny~a se$hari~-hari~.
71

 

b. Asas pu$bl~i~si~tas, y~ai~tu$ asas y~ang$ me$ng$he$nd~ak$i~ ag$ar su$atu$ jami~nan 

d~i~k$e$tahu$i~ ol~e$h u$mu$m me$l~al~u$i~ me$k$ani~sme$ pe$nd~aftaran. D~al~am jami~nan 

fi~d~u$si~a, asas i~ni~ d ~i~wu$ju$d~k$an me$l~al~u$i~ k$e$waji~ban pe$nd~aftaran pad~a 

i~nstansi~ y~ang$ be$rwe$nang$. D~e$ng$an ad~any~a pe$nd~aftaran te$rse$bu$t, pi~hak$ 

k$e$ti~g$a d~i~ang$g$ap te$l~ah me$ng$e$tahu$i~ ad~any~a pe$mbe$banan jami~nan fi~d~u$si~a, 

se$hi~ng$g$a me$mbe$ri~k$an k$e$pasti~an hu$k$u$m se$rta me$nce$g$ah te$rjad~i~ny~a 

se$ng$k$e$ta.
72

 

c. Asas spe$si~al~i~tas, y~ai~tu$ asas y~ang$ me$ng$haru$sk$an obje$k$ jami~nan fi~d~u$si~a 

d~i~te$ntu$k$an se$cara je$l~as d~an te$rpe$ri~nci~. Obje$k$ jami~nan haru$s d~i~cantu$mk$an 

se$cara ri~nci~ d~al~am ak$ta jami~nan fi~d~u$si~a, bai~k$ me$ng$e$nai~ je$ni~s, ju$ml~ah, 

mau$pu$n i~d~e$nti~tasny~a. Asas i~ni~ be$rtu$ju$an u$ntu$k$ me$ng$hi~nd~ari~ 

k$e$ti~d~ak$je$l~asan te$rk$ai~t obje$k$ jami~nan se$rta me$l~i~nd~u$ng$i~ k$e$pe$nti~ng$an para 

pi~hak$. 
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d. Te$rd~apat asas pre$fe$re$nsi~, y~ai~tu$ asas y~ang$ me$mbe$ri~k$an k$e$d~u$d~u$k$an y~ang$ 

d~i~u$tamak$an k$e$pad~a k$re$d~i~tu$r pe$ne$ri~ma fi~d~u$si~a d~i~band~i~ng$k$an d~e$ng$an 

k$re$d~i~tu$r l~ai~nny~a. D~e$ng$an d~e$mi~k$i~an, apabi~l~a d~e$bi~tu$r wanpre$stasi~, 

k$re$d~i~tu$r me$mi~l~i~k$i~ hak$ u$ntu$k$ d~i~d~ahu$l~u$k$an d~al~am pe$l~u$nasan pi~u$tang$ny~a. 

Asas i~ni~ me$njad~i~ sal~ah satu$ k$e$u$ng$g$u$l~an jami~nan fi~d~u$si~a se$bag$ai~ 

l~e$mbag$a jami~nan k$e$be$nd~aan. 

e. Asas d~roi~t d~e$ su$i~te$, y~ang$ me$ny~atak$an bahwa hak$ jami~nan te$tap 

me$ng$i~k$u$ti~ obje$k$ny~a k$e$ tang$an si~apa pu$n be$nd~a te$rse$bu$t be$rpi~nd~ah. 

Arti~ny~a, apabi~l~a obje$k$ jami~nan fi~d~u$si~a d~i~al~i~hk$an k$e$pad~a pi~hak$ l~ai~n, 

mak$a hak$ jami~nan te$tap me$l~e$k$at pad~a be$nd~a te$rse$bu$t. Asas i~ni~ 

me$mbe$ri~k$an pe$rl~i~nd~u$ng$an hu$k$u$m bag$i~ k$re$d~i~tu$r ag$ar hak$ny~a te$tap 

te$rjag$a me$sk$i~pu$n te$rjad~i~ pe$ral~i~han obje$k$ jami~nan. 

f. Asas ak$se$soi~r, y~ai~tu$ asas y~ang$ me$ne$g$ask$an bahwa jami~nan fi~d~u$si~a 

me$ru$pak$an pe$rjanji~an tambahan y~ang$ be$rg$antu$ng$ pad~a pe$rjanji~an pok$ok$. 

D~e$ng$an d~e$mi~k$i~an, k$e$be$rad~aan jami~nan fi~d~u$si~a me$ng$i~k$u$ti~ pe$rjanji~an 

u$tama, se$pe$rti~ pe$rjanji~an u$tang$-pi~u$tang$ atau$ k$re$d~i~t. Apabi~l~a pe$rjanji~an 

pok$ok$ te$rse$bu$t be$rak$hi~r, mak$a jami~nan fi~d~u$si~a ju$g$a tu$ru$t hapu$s.
73 

Asas-asas te$rse$bu$t me$nu$nju$k$k$an bahwa jami~nan fi~d~u$si~a me$ru$pak$an 

l~e$mbag$a jami~nan y~ang$ ti~d~ak$ hany~a me$mi~l~i~k$i~ d~asar hu$k$u$m normati~f, te$tapi~ 

ju$g$a d~i~d~u$k$u$ng$ ol~e$h pri~nsi~p-pri~nsi~p hu$k$u$m y~ang$ me$mbe$ri~k$an k$e$se$i~mbang$an 

pe$rl~i~nd~u$ng$an antara d~e$bi~tu$r d~an k$re$d~i~tu$r. 

8. Pembebanan Jaminan Fidusia 
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Pe$mbe$banan jami~nan fi~d~u$si~a me$ru$pak$an tahap awal~ d~al~am 

pe$mbe$ntu$k$an jami~nan fi~d~u$si~a y~ang$ d~i~l~ak$u$k$an be$rd~asark$an su$atu$ pe$rjanji~an 

pok$ok$, se$pe$rti~ pe$rjanji~an k$re$d~i~t atau$ u$tang$-pi~u$tang$. Jami~nan fi~d~u$si~a be$rsi~fat 

ak$se$soi~r, se$hi~ng$g$a k$e$be$rad~aanny~a be$rg$antu$ng$ pad~a pe$rjanji~an pok$ok$ 

te$rse$bu$t.
74

 

D~al~am pe$l~ak$sanaanny~a, pe$mbe$banan jami~nan fi~d~u$si~a waji~b d~i~bu$at 

d~al~am be$ntu$k$ ak$ta notari~s y~ang$ d~i~se$bu$t d~e$ng$an ak$ta jami~nan fi~d~u$si~a. Ak$ta 

i~ni~ haru$s me$me$nu$hi~ sy~arat-sy~arat te$rte$ntu$, se$pe$rti~ me$mu$at i~d~e$nti~tas para 

pi~hak$, d~ata pe$rjanji~an pok$ok$, u$rai~an obje$k$ jami~nan, se$rta ni~l~ai~ pe$njami~nan.
75

 

K$e$te$ntu$an i~ni~ be$rtu$ju$an u$ntu$k$ me$mbe$ri~k$an k$e$pasti~an hu$k$u$m se$rta 

pe$rl~i~nd~u$ng$an bag$i~ para pi~hak$ y~ang$ te$rl~i~bat. Se$l~ai~n i~tu$, pe$mbe$banan jami~nan 

fi~d~u$si~a ju$g$a me$nce$rmi~nk$an ad~any~a pe$ng$al~i~han hak$ k$e$pe$mi~l~i~k$an se$cara 

y~u$ri~d~i~s d~ari~ d~e$bi~tu$r k$e$pad~a k$re$d~i~tu$r, namu$n pe$ng$u$asaan fi~si~k$ atas obje$k$ 

te$tap be$rad~a pad~a d~e$bi~tu$r. Hal~ i~ni~ me$njad~i~ ci~ri~ k$has d~ari~ jami~nan fi~d~u$si~a 

d~i~band~i~ng$k$an d~e$ng$an l~e$mbag$a jami~nan l~ai~nny~a.
76

 

D~e$ng$an d~e$mi~k$i~an, pe$mbe$banan jami~nan fi~d~u$si~a ti~d~ak$ hany~a me$ru$pak$an 

formal~i~tas hu$k$u$m, te$tapi~ ju$g$a me$njad~i~ d~asar l~ahi~rny~a hu$bu$ng$an hu$k$u$m y~ang$ 

me$mbe$ri~k$an hak$ jami~nan k$e$pad~a k$re$d~i~tu$r atas obje$k$ te$rte$ntu$. 

9. Pendaftaran Jaminan Fidusia 

Pe$nd~aftaran jami~nan fi~d~u$si~a me$ru$pak$an tahap y~ang$ sang$at pe$nti~ng$ 

k$are$na me$ne$ntu$k$an l~ahi~rny~a jami~nan fi~d~u$si~a se$cara se$mpu$rna. Tanpa ad~any~a 
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pe$nd~aftaran, jami~nan fi~d~u$si~a ti~d~ak$ me$mi~l~i~k$i~ k$e$k$u$atan hu$k$u$m te$rhad~ap 

pi~hak$ k$e$ti~g$a.
77

 

a. Pe$nd~aftaran d~i~l~ak$u$k$an ol~e$h pe$ne$ri~ma fi~d~u$si~a atau$ k$u$asany~a me$l~al~u$i~ 

si~ste$m e$l~e$k$troni~k$ y~ang$ d~i~se$d~i~ak$an ol~e$h K$e$me$nte$ri~an Hu$k$u$m d~an Hak$ 

Asasi~ Manu$si~a. D~al~am prose$s i~ni~, pe$mohon waji~b me$ng$i~si~ d~ata se$cara 

l~e$ng$k$ap, te$rmasu$k$ i~d~e$nti~tas para pi~hak$, obje$k$ jami~nan, se$rta ni~l~ai~ 

pe$njami~nan.
78

 

b. Se$te$l~ah se$l~u$ru$h pe$rsy~aratan te$rpe$nu$hi~ d~an bi~ay~a ad~mi~ni~strasi~ 

d~i~bay~ark$an, mak$a ak$an d~i~te$rbi~tk$an se$rti~fi~k$at jami~nan fi~d~u$si~a. Se$rti~fi~k$at 

i~ni~ me$mi~l~i~k$i~ k$e$k$u$atan e$k$se$k$u$tori~al~ y~ang$ sama d~e$ng$an pu$tu$san 

pe$ng$ad~i~l~an y~ang$ te$l~ah be$rk$e$k$u$atan hu$k$u$m te$tap, se$hi~ng$g$a me$mbe$ri~k$an 

k$e$mu$d~ahan bag$i~ k$re$d~i~tu$r d~al~am me$l~ak$u$k$an e$k$se$k$u$si~ apabi~l~a d~e$bi~tu$r 

wanpre$stasi~.
79

 

D~e$ng$an d~e$mi~k$i~an, pe$nd~aftaran jami~nan fi~d~u$si~a ti~d~ak$ hany~a be$rfu$ng$si~ 

se$bag$ai~ ad~mi~ni~strasi~, te$tapi~ ju$g$a se$bag$ai~ sarana u$ntu$k$ me$wu$ju$d~k$an asas 

pu$bl~i~si~tas d~an me$mbe$ri~k$an k$e$pasti~an hu$k$u$m d~al~am hu$bu$ng$an antara d~e$bi~tu$r 

d~an k$re$d~i~tu$r. 

10. Hapusnya Jaminan Fidusia 

Jami~nan fi~d~u$si~a d~apat hapu$s k$are$na be$be$rapa se$bab y~ang$ be$rk$ai~tan 

d~e$ng$an be$rak$hi~rny~a hu$bu$ng$an hu$k$u$m antara d~e$bi~tu$r d~an k$re$d~i~tu$r. Sal~ah 

satu$ pe$ny~e$bab u$tama hapu$sny~a jami~nan fi~d~u$si~a ad~al~ah l~u$nasny~a u$tang$ y~ang$ 

                                                           
77 U$$nd~~ang$$-U$$nd~~ang$$ Nomor 42 Tahu$$n 1999 te$$ntang$$ Jami~~nan Fi~~d~~u$$si~~a, Pasal~~ 11. 
78 Pe$$ratu$$ran Pe$$me$$ri~~ntah Re$$pu$$bl~~i~~k$$ I~~nd~~one$$si~~a Nomor 21 Tahu$$n 2015 te$$ntang$$ Tata Cara 

Pe$$nd~~aftaran Jami~~nan Fi~~d~~u$$si~~a. 
79 U$$nd~~ang$$-U$$nd~~ang$$ Nomor 42 Tahu$$n 1999 te$$ntang$$ Jami~~nan Fi~~d~~u$$si~~a, Pasal~~ 15. 
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d~i~jami~n, se$hi~ng$g$a pe$rjanji~an pok$ok$ se$bag$ai~ d~asar jami~nan te$rse$bu$t 

be$rak$hi~r.
80

 

Se$l~ai~n i~tu$, jami~nan fi~d~u$si~a ju$g$a d~apat hapu$s k$are$na mu$snahny~a obje$k$ 

jami~nan, y~ang$ me$ny~e$babk$an ti~d~ak$ l~ag$i~ te$rd~apat be$nd~a y~ang$ d~apat d~i~jad~i~k$an 

jami~nan. D~al~am hal~ i~ni~, hapu$sny~a jami~nan fi~d~u$si~a te$rjad~i~ se$cara hu$k$u$m 

k$are$na obje$k$ny~a ti~d~ak$ l~ag$i~ ad~a.
81

 

Hapu$sny~a jami~nan fi~d~u$si~a ju$g$a d~apat te$rjad~i~ k$are$na pe$l~e$pasan hak$ ol~e$h 

k$re$d~i~tu$r atau$ k$are$na se$bab l~ai~n y~ang$ d~i~atu$r d~al~am pe$ratu$ran pe$ru$nd~ang$-

u$nd~ang$an. Se$te$l~ah jami~nan fi~d~u$si~a hapu$s, mak$a waji~b d~i~l~ak$u$k$an pe$ncore$tan 

atau$ pe$ng$hapu$san d~ari~ d~aftar fi~d~u$si~a ag$ar statu$s hu$k$u$m obje$k$ me$njad~i~ je$l~as 

d~an ti~d~ak$ l~ag$i~ te$ri~k$at se$bag$ai~ jami~nan.
82

 

D~e$ng$an d~e$mi~k$i~an, pe$ng$atu$ran me$ng$e$nai~ hapu$sny~a jami~nan fi~d~u$si~a 

be$rtu$ju$an u$ntu$k$ me$mbe$ri~k$an k$e$pasti~an hu$k$u$m se$rta me$masti~k$an bahwa 

ti~d~ak$ te$rjad~i~ pe$mbe$banan g$and~a te$rhad~ap su$atu$ obje$k$ y~ang$ sama. 

D. Pengalihan Kredit dalam Perspektif Hukum 

1. Pengertian Pengalihan Kredit 

Pe$ng$al~i~han k$re$d~i~t me$ru$pak$an su$atu$ pe$rbu$atan hu$k$u$m y~ang$ 

me$ny~e$babk$an be$rpi~nd~ahny~a hak$ d~an/atau$ k$e$waji~ban d~al~am su$atu$ pe$rjanji~an 

k$re$d~i~t d~ari~ d~e$bi~tu$r l~ama k$e$pad~a pi~hak$ l~ai~n se$bag$ai~ d~e$bi~tu$r baru$. D~al~am 

prak$ti~k$ny~a, pe$ng$al~i~han k$re$d~i~t se$ri~ng$ d~i~k$e$nal~ d~e$ng$an i~sti~l~ah ove$r k$re$d~i~t, 

y~ai~tu$ su$atu$ be$ntu$k$ pe$ng$al~i~han k$e$waji~ban pe$mbay~aran u$tang$ k$e$pad~a pi~hak$ 

                                                           
80 U$$nd~~ang$$-U$$nd~~ang$$ Nomor 42 Tahu$$n 1999 te$$ntang$$ Jami~~nan Fi~~d~~u$$si~~a, Pasal~~ 25. 
81 Sri~~ Soe$$d~~e$$wi~~ Masjchoe$$n Sofwan, Hu$$k$$u$$m Jami~~nan d~~i~~ I~~nd~~one$$si~~a, Op.Ci~~t., hl~~m. 40. 
82 Pe$$ratu$$ran Pe$$me$$ri~~ntah Re$$pu$$bl~~i~~k$$ I~~nd~~one$$si~~a Nomor 21 Tahu$$n 2015 te$$ntang$$ Tata Cara 

Pe$$nd~~aftaran Jami~~nan Fi~~d~~u$$si~~a. 
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k$e$ti~g$a y~ang$ k$e$mu$d~i~an me$ng$ambi~l~ al~i~h posi~si~ d~e$bi~tu$r d~al~am hu$bu$ng$an 

hu$k$u$m te$rse$bu$t.
83

 

D~al~am pe$rspe$k$ti~f hu$k$u$m pe$rd~ata, pe$ng$al~i~han k$re$d~i~t ti~d~ak$ d~apat 

d~i~l~ak$u$k$an se$cara be$bas, k$are$na se$ti~ap pe$rjanji~an y~ang$ d~i~bu$at se$cara sah 

be$rl~ak$u$ se$bag$ai~ u$nd~ang$-u$nd~ang$ bag$i~ para pi~hak$ (pacta su$nt se$rvand~a). Ol~e$h 

k$are$na i~tu$, pe$ru$bahan te$rhad~ap su$bje$k$ d~al~am su$atu$ pe$rjanji~an haru$s 

me$mpe$rol~e$h pe$rse$tu$ju$an d~ari~ pi~hak$ y~ang$ be$rk$e$pe$nti~ng$an, k$hu$su$sny~a 

k$re$d~i~tu$r se$bag$ai~ pi~hak$ y~ang$ me$mi~l~i~k$i~ k$e$pe$nti~ng$an u$tama d~al~am pe$l~u$nasan 

u$tang$.
84

 

pe$ng$al~i~han k$re$d~i~t ju$g$a be$rk$ai~tan e$rat d~e$ng$an k$onse$p pe$ng$al~i~han hak$ 

d~al~am hu$k$u$m pe$ri~k$atan, k$hu$su$sny~a pe$ng$al~i~han pi~u$tang$ (ce$ssi~e$). D~al~am hal~ 

i~ni~, pe$ng$al~i~han ti~d~ak$ hany~a me$ny~ang$k$u$t pe$rpi~nd~ahan k$e$waji~ban, te$tapi~ ju$g$a 

pe$rpi~nd~ahan hak$ y~ang$ ti~mbu$l~ d~ari~ su$atu$ hu$bu$ng$an hu$k$u$m. Ol~e$h k$are$na i~tu$, 

pe$ng$al~i~han k$re$d~i~t haru$s d~i~l~ak$u$k$an me$l~al~u$i~ me$k$ani~sme$ hu$k$u$m y~ang$ sah ag$ar 

me$mi~l~i~k$i~ k$e$k$u$atan me$ng$i~k$at d~an me$mbe$ri~k$an k$e$pasti~an hu$k$u$m bag$i~ para 

pi~hak$.
85

 

D~e$ng$an d~e$mi~k$i~an, pe$ng$al~i~han k$re$d~i~t pad~a d~asarny~a me$ru$pak$an su$atu$ 

pe$rbu$atan hu$k$u$m y~ang$ k$ompl~e$k$s k$are$na me$l~i~batk$an pe$ru$bahan su$bje$k$ 

hu$k$u$m d~al~am su$atu$ pe$rjanji~an, se$hi~ng$g$a haru$s d~i~l~ak$u$k$an se$cara hati~-hati~ 

d~an se$su$ai~ d~e$ng$an k$e$te$ntu$an hu$k$u$m y~ang$ be$rl~ak$u$ ag$ar ti~d~ak$ me$ni~mbu$l~k$an 

se$ng$k$e$ta d~i~ k$e$mu$d~i~an hari~. 

2. Dasar Hukum Pengalihan Kredit 

                                                           
83 Abd~~u$$l~~k$$ad~~i~~r Mu$$hammad~~, Hu$$k$$u$$m Pe$$ri~~k$$atan, Band~~u$$ng$$, Ci~~tra Ad~~i~~ty~~a Bak$$ti~~, 2000, hl~~m. 

120. 
84 Ri~~d~~u$$an Sy~~ahrani~~, Se$$l~~u$$k$$-Be$$l~~u$$k$$ d~~an Asas-Asas Hu$$k$$u$$m Pe$$rd~~ata, Band~~u$$ng$$, Al~~u$$mni~~, 

2006, hl~~m. 50. 
85 Mari~~am D~~aru$$s Bad~~ru$$l~~zaman, Ane$$k$$a Hu$$k$$u$$m Bi~~sni~~s, Op.Ci~~t., hl~~m. 85. 
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D~asar hu$k$u$m pe$ng$al~i~han k$re$d~i~t d~al~am si~ste$m hu$k$u$m I~nd~one$si~a d~apat 

d~i~te$mu$k$an d~al~am k$e$te$ntu$an hu$k$u$m pe$rd~ata y~ang$ me$ng$atu$r me$ng$e$nai~ 

pe$ri~k$atan d~an pe$rjanji~an. D~al~am K$i~tab U$nd~ang$-U$nd~ang$ Hu$k$u$m Pe$rd~ata, 

pe$ng$al~i~han pi~u$tang$ (ce$ssi~e$) d~i~atu$r d~al~am Pasal~ 613, y~ang$ me$ny~atak$an bahwa 

pe$ng$al~i~han haru$s d~i~l~ak$u$k$an d~e$ng$an ak$ta ote$nti~k$ atau$ ak$ta d~i~ bawah tang$an, 

se$rta haru$s d~i~be$ri~tahu$k$an k$e$pad~a pi~hak$ y~ang$ be$rk$e$pe$nti~ng$an ag$ar me$mi~l~i~k$i~ 

k$e$k$u$atan hu$k$u$m y~ang$ sah.
86

 Se$l~ai~n i~tu$, k$e$te$ntu$an me$ng$e$nai~ sy~arat sahny~a 

pe$rjanji~an se$bag$ai~mana d~i~atu$r d~al~am Pasal~ 1320 K$i~tab U$nd~ang$-U$nd~ang$ 

Hu$k$u$m Pe$rd~ata ju$g$a me$njad~i~ d~asar d~al~am me$ni~l~ai~ sah atau$ ti~d~ak$ny~a su$atu$ 

pe$ng$al~i~han k$re$d~i~t. Apabi~l~a sy~arat-sy~arat te$rse$bu$t ti~d~ak$ te$rpe$nu$hi~, mak$a 

pe$rjanji~an pe$ng$al~i~han k$re$d~i~t d~apat d~i~ny~atak$an batal~ atau$ d~apat d~i~batal~k$an.
87

 

D~al~am prak$ti~k$ny~a, pe$ng$al~i~han k$re$d~i~t ju$g$a haru$s me$mpe$rhati~k$an i~si~ 

pe$rjanji~an k$re$d~i~t i~tu$ se$nd~i~ri~, k$are$na pad~a u$mu$mny~a d~al~am pe$rjanji~an k$re$d~i~t 

te$rd~apat k$l~au$su$l~a y~ang$ me$l~arang$ pe$ng$al~i~han tanpa pe$rse$tu$ju$an k$re$d~i~tu$r. Hal~ 

i~ni~ me$nu$nju$k$k$an bahwa pe$ng$al~i~han k$re$d~i~t ti~d~ak$ hany~a tu$nd~u$k$ pad~a hu$k$u$m 

pe$rd~ata se$cara u$mu$m, te$tapi~ ju$g$a pad~a k$e$te$ntu$an k$hu$su$s y~ang$ d~i~se$pak$ati~ 

ol~e$h 7para pi~hak$ d~al~am pe$rjanji~an. D~e$ng$an d~e$mi~k$i~an, d~asar hu$k$u$m 

pe$ng$al~i~han k$re$d~i~t ti~d~ak$ hany~a be$rsu$mbe$r d~ari~ pe$ratu$ran pe$ru$nd~ang$-

u$nd~ang$an, te$tapi~ ju$g$a d~ari~ pe$rjanji~an y~ang$ d~i~bu$at ol~e$h para pi~hak$, se$hi~ng$g$a 

haru$s d~i~pe$rhati~k$an se$cara me$ny~e$l~u$ru$h ag$ar ti~d~ak$ me$ni~mbu$l~k$an pe$l~ang$g$aran 

hu$k$u$m. 

3. Akibat Hukum Pengalihan Kredit 

                                                           
86 K$$i~~tab U$$nd~~ang$$-U$$nd~~ang$$ Hu$$k$$u$$m Pe$$rd~~ata, Pasal~~ 613 
87 K$$i~~tab U$$nd~~ang$$-U$$nd~~ang$$ Hu$$k$$u$$m Pe$$rd~~ata, Pasal~~ 1320. 
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Pe$ng$al~i~han k$re$d~i~t y~ang$ d~i~l~ak$u$k$an se$su$ai~ d~e$ng$an k$e$te$ntu$an hu$k$u$m ak$an 

me$ng$ak$i~batk$an be$rpi~nd~ahny~a hak$ d~an k$e$waji~ban se$cara sah k$e$pad~a pi~hak$ 

y~ang$ me$ne$ri~ma pe$ng$al~i~han. Namu$n, apabi~l~a pe$ng$al~i~han d~i~l~ak$u$k$an tanpa 

pe$rse$tu$ju$an k$re$d~i~tu$r, mak$a d~apat me$ni~mbu$l~k$an ak$i~bat hu$k$u$m y~ang$ 

me$ru$g$i~k$an. Sal~ah satu$ ak$i~bat hu$k$u$m y~ang$ ti~mbu$l~ ad~al~ah te$rjad~i~ny~a 

wanpre$stasi~, k$are$na d~e$bi~tu$r te$l~ah me$l~ang$g$ar pe$rjanji~an y~ang$ te$l~ah 

d~i~se$pak$ati~. D~al~am hal~ i~ni~, k$re$d~i~tu$r be$rhak$ me$nu$ntu$t pe$me$nu$han pe$rjanji~an, 

pe$mbatal~an pe$rjanji~an, mau$pu$n g$anti~ ru$g$i~ se$su$ai~ d~e$ng$an k$e$te$ntu$an hu$k$u$m 

pe$rd~ata.
88

 

Se$l~ai~n i~tu$, d~al~am k$onte$k$s jami~nan fi~d~u$si~a, pe$ng$al~i~han tanpa i~zi~n ju$g$a 

d~apat me$l~ang$g$ar k$e$te$ntu$an k$hu$su$s d~al~am pe$ratu$ran pe$ru$nd~ang$-u$nd~ang$an, 

se$hi~ng$g$a d~apat me$ni~mbu$l~k$an k$onse$k$u$e$nsi~ hu$k$u$m y~ang$ l~e$bi~h se$ri~u$s, bai~k$ 

se$cara pe$rd~ata mau$pu$n pi~d~ana. D~e$ng$an d~e$mi~k$i~an, ak$i~bat hu$k$u$m d~ari~ 

pe$ng$al~i~han k$re$d~i~t sang$at be$rg$antu$ng$ pad~a te$rpe$nu$hi~ atau$ ti~d~ak$ny~a sy~arat-

sy~arat hu$k$u$m y~ang$ be$rl~ak$u$, se$hi~ng$g$a se$ti~ap be$ntu$k$ pe$ng$al~i~han haru$s 

d~i~l~ak$u$k$an se$cara hati~-hati~ d~an se$su$ai~ d~e$ng$an k$e$te$ntu$an hu$k$u$m. D~e$ng$an 

d~e$mi~k$i~an, k$onse$k$u$e$nsi~ hu$k$u$m d~ari~ pe$ng$al~i~han k$re$d~i~t sang$at d~i~te$ntu$k$an 

ol~e$h te$rpe$nu$hi~ atau$ ti~d~ak$ny~a pe$rsy~aratan hu$k$u$m y~ang$ be$rl~ak$u$. Ol~e$h k$are$na 

i~tu$, se$ti~ap prose$s pe$ng$al~i~han k$re$d~i~t haru$s d~i~l~ak$sanak$an se$cara ce$rmat d~an 

se$su$ai~ d~e$ng$an k$e$te$ntu$an pe$ratu$ran pe$ru$nd~ang$-u$nd~ang$an y~ang$ be$rl~ak$u$. 

4. Faktor Terjadinya Pengalihan Kredit Kendaraan Bermotor 

Pe$ng$al~i~han k$re$d~i~t k$e$nd~araan be$rmotor atau$ ove$r k$re$d~i~t me$ru$pak$an 

su$atu$ pe$rbu$atan y~ang$ se$ri~ng$ te$rjad~i~ d~al~am prak$ti~k$ pe$mbi~ay~aan k$e$nd~araan 

                                                           
88 Abd~~u$$l~~k$$ad~~i~~r Mu$$hammad~~, Op.Ci~~t., hl~~m. 125. 
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be$rmotor d~i~ masy~arak$at. Pe$ng$al~i~han te$rse$bu$t d~i~l~ak$u$k$an ol~e$h d~e$bi~tu$r k$e$pad~a 

pi~hak$ k$e$ti~g$a d~e$ng$an tu$ju$an ag$ar k$e$waji~ban pe$mbay~aran ang$su$ran 

d~i~l~anju$tk$an ol~e$h pi~hak$ pe$ne$ri~ma pe$ng$al~i~han. Namu$n, d~al~am prak$ti~k$ny~a 

pe$ng$al~i~han k$re$d~i~t se$ri~ng$ d~i~l~ak$u$k$an tanpa pe$rse$tu$ju$an d~ari~ pi~hak$ k$re$d~i~tu$r 

se$hi~ng$g$a me$ni~mbu$l~k$an be$rbag$ai~ ak$i~bat hu$k$u$m.
89

 

Sal~ah satu$ fak$tor y~ang$ me$ny~e$babk$an te$rjad~i~ny~a pe$ng$al~i~han k$re$d~i~t 

k$e$nd~araan be$rmotor ad~al~ah fak$tor e$k$onomi~. D~e$bi~tu$r y~ang$ me$ng$al~ami~ 

k$e$su$l~i~tan k$e$u$ang$an ce$nd~e$ru$ng$ me$mi~l~i~h me$ng$al~i~hk$an k$e$nd~araan k$e$pad~a 

pi~hak$ l~ai~n k$are$na ti~d~ak$ mampu$ me$l~anju$tk$an pe$mbay~aran ci~ci~l~an. K$ond~i~si~ 

e$k$onomi~ y~ang$ ti~d~ak$ stabi~l~, k$e$bu$tu$han hi~d~u$p y~ang$ me$ni~ng$k$at, mau$pu$n 

k$e$hi~l~ang$an pe$k$e$rjaan se$ri~ng$ me$njad~i~ al~asan u$tama d~e$bi~tu$r me$l~ak$u$k$an ove$r 

k$re$d~i~t k$e$nd~araan be$rmotor.
90

  

Se$l~ai~n fak$tor e$k$onomi~, re$nd~ahny~a pe$mahaman hu$k$u$m masy~arak$at ju$g$a 

me$njad~i~ pe$ny~e$bab te$rjad~i~ny~a pe$ng$al~i~han k$re$d~i~t se$cara d~i~ bawah tang$an. 

Se$bag$i~an masy~arak$at masi~h be$rang$g$apan bahwa k$e$nd~araan y~ang$ be$rad~a 

d~al~am pe$ng$u$asaan d ~e$bi~tu$r d~apat d~i~al~i~hk$an se$cara be$bas k$e$pad~a pi~hak$ l~ai~n 

me$sk$i~pu$n k$e$nd~araan te$rse$bu$t masi~h be$rad~a d~al~am statu$s jami~nan fi~d~u$si~a. 

Pad~ahal~ pe$ng$al~i~han te$rse$bu$t me$me$rl~u$k$an pe$rse$tu$ju$an te$rtu$l~i~s d~ari~ k$re$d~i~tu$r 

se$bag$ai~mana d~i~atu$r d~al~am U$nd~ang$-U$nd~ang$ Jami~nan Fi~d~u$si~a.
91

 

D~e$ng$an d~e$mi~k$i~an, fak$tor te$rjad~i~ny~a pe$ng$al~i~han k$re$d~i~t k$e$nd~araan 

be$rmotor d~i~pe$ng$aru$hi~ ol~e$h k$ond~i~si~ e$k$onomi~, k$u$rang$ny~a pe$mahaman hu$k$u$m 

masy~arak$at, ru$mi~tny~a prose$d~u$r ad~mi~ni~strasi~, d~an ad~any~a hu$bu$ng$an 

                                                           
89 Johanne$$s I~~brahi~~m, Cross D~~e$$fau$$l~~t d~~an Cross Col~~l~~ate$$ral~~ d~~al~~am U$$pay~~a Pe$$ny~~e$$l~~e$$sai~~an 

K$$re$$d~~i~~t Be$$rmasal~~ah, Re$$fi~~k$$a Ad~~i~~tama, Band~~u$$ng$$, 2004, hl~~m. 32. 
90 He$$rmansy~~ah, Hu$$k$$u$$m Pe$$rbank$$an Nasi~~onal~~ I~~nd~~one$$si~~a, K$$e$$ncana, Jak$$arta, 2011, hl~~m. 71 
91 Ri~~d~~u$$an Sy~~ahrani~~, Se$$l~~u$$k$$ Be$$l~~u$$k$$ d~~an Asas-Asas Hu$$k$$u$$m Pe$$rd~~ata, Al~~u$$mni~~, Band~~u$$ng$$, 

2004, hl~~m. 198. 
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k$e$pe$rcay~aan antar pi~hak$. Ol~e$h k$are$na i~tu$, d~i~pe$rl~u$k$an pe$ni~ng$k$atan k$e$sad~aran 

hu$k$u$m masy~arak$at ag$ar pe$ng$al~i~han k$re$d~i~t k$e$nd~araan be$rmotor d~i~l~ak$u$k$an 

se$su$ai~ d~e$ng$an k$e$te$ntu$an hu$k$u$m y~ang$ be$rl~ak$u$ se$hi~ng$g$a d~apat me$mbe$ri~k$an 

pe$rl~i~nd~u$ng$an hu$k$u$m bag$i~ para pi~hak$.
92

 

5. Pengalihan Kredit Kendaraan Bermotor Tanpa Persetujuan Kreditur 

Pe$ng$al~i~han k$re$d~i~t k$e$nd~araan be$rmotor tanpa pe$rse$tu$ju$an k$re$d~i~tu$r 

me$ru$pak$an pe$rbu$atan y~ang$ se$ri~ng$ te$rjad~i~ d~al~am prak$ti~k$ pe$mbi~ay~aan d~i~ 

masy~arak$at. Pe$ng$al~i~han te$rse$bu$t bi~asany~a d~i~l~ak$u$k$an ol~e$h d~e$bi~tu$r k$e$pad~a 

pi~hak$ k$e$ti~g$a me$l~al~u$i~ pe$rjanji~an d~i~ bawah tang$an tanpa me$l~i~batk$an 

pe$ru$sahaan pe$mbi~ay~aan se$bag$ai~ k$re$d~i~tu$r. Pad~ahal~ k$e$nd~araan be$rmotor y~ang$ 

masi~h be$rad~a d~al~am masa k$re$d~i~t me$ru$pak$an obje$k$ jami~nan fi~d~u$si~a y~ang$ hak$ 

jami~nanny~a masi~h me$l~e$k$at pad~a k$re$d~i~tu$r sampai~ se$l~u$ru$h k$e$waji~ban d~e$bi~tu$r 

d~i~l~u$nasi~.
93

 

D~al~am U$nd~ang$-U$nd~ang$ Nomor 42 Tahu$n 1999 te$ntang$ Jami~nan Fi~d~u$si~a 

d~i~te$g$ask$an bahwa pe$mbe$ri~ fi~d~u$si~a d~i~l~arang$ me$ng$al~i~hk$an, me$ng$g$ad~ai~k$an, 

atau$ me$ny~e$wak$an be$nd~a y~ang$ me$njad~i~ obje$k$ jami~nan fi~d~u$si~a tanpa 

pe$rse$tu$ju$an te$rtu$l~i~s te$rl~e$bi~h d~ahu$l~u$ d~ari~ pe$ne$ri~ma fi~d~u$si~a. K$e$te$ntu$an 

te$rse$bu$t me$nu$nju$k$k$an bahwa pe$ng$al~i~han k$e$nd~araan be$rmotor tanpa 

pe$rse$tu$ju$an k$re$d~i~tu$r me$ru$pak$an pe$rbu$atan y~ang$ be$rte$ntang$an d~e$ng$an 

hu$k$u$m d~an d~apat me$ni~mbu$l~k$an ak$i~bat hu$k$u$m bag$i~ d~e$bi~tu$r mau$pu$n pi~hak$ 

k$e$ti~g$a.
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Pe$ng$al~i~han k$e$nd~araan be$rmotor tanpa pe$rse$tu$ju$an k$re$d~i~tu$r pad~a 

d~asarny~a d~apat d~i~k$ate$g$ori~k$an se$bag$ai~ be$ntu$k$ wanpre$stasi~ k$are$na d~e$bi~tu$r 

ti~d~ak$ me$l~ak$sanak$an k$e$waji~ban se$bag$ai~mana y~ang$ te$l~ah d~i~pe$rjanji~k$an d~al~am 

pe$rjanji~an pe$mbi~ay~aan. D~al~am pe$rjanji~an pe$mbi~ay~aan, d~e$bi~tu$r me$mi~l~i~k$i~ 

k$e$waji~ban u$ntu$k$ me$njag$a obje$k$ jami~nan fi~d~u$si~a d~an ti~d~ak$ me$mi~nd~ah-

tang$ank$an k$e$nd~araan tanpa i~zi~n d~ari~ pi~hak$ k$re$d~i~tu$r. Apabi~l~a k$e$te$ntu$an 

te$rse$bu$t d~i~l~ang$g$ar, mak$a k$re$d~i~tu$r be$rhak$ me$nu$ntu$t pe$me$nu$han pe$rjanji~an 

mau$pu$n me$l~ak$u$k$an e$k$se$k$u$si~ te$rhad~ap obje$k$ jami~nan fi~d~u$si~a.
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Se$l~ai~n me$ru$g$i~k$an k$re$d~i~tu$r, pe$ng$al~i~han k$e$nd~araan be$rmotor tanpa 

pe$rse$tu$ju$an k$re$d~i~tu$r ju$g$a d~apat me$ni~mbu$l~k$an k$e$ru$g$i~an bag$i~ pi~hak$ k$e$ti~g$a 

y~ang$ me$ne$ri~ma pe$ng$al~i~han k$e$nd~araan te$rse$bu$t. D~al~am prak$ti~k$ny~a, pi~hak$ 

k$e$ti~g$a se$ri~ng$ k$al~i~ ti~d~ak$ me$ng$e$tahu$i~ bahwa k$e$nd~araan y~ang$ d~i~te$ri~many~a 

masi~h te$ri~k$at jami~nan fi~d~u$si~a. Ak$i~batny~a, k$e$ti~k$a d~e$bi~tu$r l~al~ai~ me$l~ak$u$k$an 

pe$mbay~aran ang$su$ran, k$e$nd~araan te$rse$bu$t d~apat d~i~tari~k$ atau$ d~i~e$k$se$k$u$si~ ol~e$h 

pi~hak$ k$re$d~i~tu$r.
96

 

Pe$ng$al~i~han k$re$d~i~t se$cara d~i~ bawah tang$an tanpa pe$rse$tu$ju$an k$re$d~i~tu$r 

ju$g$a me$ni~mbu$l~k$an k$e$ti~d~ak$pasti~an hu$k$u$m k$are$na i~d~e$nti~tas d~e$bi~tu$r y~ang$ 

te$rcatat pad~a pe$ru$sahaan pe$mbi~ay~aan te$tap atas nama d~e$bi~tu$r awal~. D~e$ng$an 

d~e$mi~k$i~an, se$g$al~a k$e$waji~ban pe$mbay~aran ang$su$ran mau$pu$n tang$g$u$ng$ jawab 

hu$k$u$m te$tap d~i~be$bank$an k$e$pad~a d~e$bi~tu$r y~ang$ te$ri~k$at d~al~am pe$rjanji~an 

pe$mbi~ay~aan awal~. Ol~e$h k$are$na i~tu$, pe$ng$al~i~han k$re$d~i~t k$e$nd~araan be$rmotor 

se$haru$sny~a d~i~l~ak$u$k$an me$l~al~u$i~ prose$d~u$r re$smi~ d~e$ng$an pe$rse$tu$ju$an k$re$d~i~tu$r 
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ag$ar me$mbe$ri~k$an k$e$pasti~an d~an pe$rl~i~nd~u$ng$an hu$k$u$m bag$i~ se$l~u$ru$h pi~hak$ 

y~ang$ te$rl~i~bat.
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