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BAB I 

PENDAHULUAN 

A. Latar Belakang Masalah 

           Pe$ng$ang$k$atan anak$  me$ru$pak$an sal~ah satu$ pe$rbu$atan hu$k$u$m d~al~am 

hu$k$u$m pe$rd ~ata y~ang$ te$l~ah l~ama d~i~k$e$nal ~ d~al ~am si~ste$m hu$k$u$m d~i~ I~nd~one$si~a. 

Se$cara normati~f, pe$ng$ang$k$atan anak$ ti~d~ak$ hany~a d~i~mak$su$d ~k$an u$ntu$k$ me$me$nu$hi~ 

k$e$pe$nti~ng$an pasang$an y~ang$ be$l~u$m me$mi~l~i ~k$i~ k$e$tu$ru$nan, te$tapi~ ju$g$a se$bag$ai ~ 

be$ntu$k$ pe$rl~i~nd ~u$ng$an d~an k$e$se$jahte$raan anak$ ag$ar me$mpe$rol~e$h k $e$hi~d ~u$pan y~ang$ 

l~ay~ak $. D~al ~am pe$rspe$k$ti~f hu$k$u$m pe$rd~ata, pe$ng$ang$k$atan anak$ me$ng$ak$i~batk$an 

pe$ru$bahan statu$s hu$k $u$m anak$, d ~ari ~ y~ang$ se$mu$l~a be$rad ~a d ~i~ bawah k $e$k$u$asaan 

orang$ tu$a k$and ~u$ng$ me$njad~i~ be$rad~a d~al~am k$e$k$u$asaan orang$ tu$a ang$k$at, se$hi~ng$g$a 

me$ni~mbu$l~k$an hu$bu $ng$an k$e$pe$rd~ataan baru$ antara k$e$d~u$any~a.
1
 

Pe$ng$atu$ran me$ng$e$nai~ pe$ng$ang$k$atan anak$ d ~i~ I~nd~one$si~a te$l~ah d~i ~atu$r se$cara 

formal~ me$l ~al~u$i ~ Pe$ratu$ran Pe$me$ri~ntah Nomor 54 Tahu$n 2007 te$ntang$ Pe$l~ak$sanaan 

Pe$ng$ang$k$atan Anak$, y~ang$ me$ne$g$ask$an bahwa se$ti~ap pe$ng$ang$k$atan anak$ haru$s 

me$l~al~u$i ~ pe$ne$tapan pe$ng$ad~i~l~an ag$ar me$mi~l~i~k$i ~ k$e$k$u$atan hu$k$u$m y~ang$ sah. D~e$ng$an 

ad~any~a pe$ne$tapan te$rse$bu$t, mak$a hu$bu$ng$an hu$k$u$m antara anak $ d~an orang$ tu$a 

ang$k$at me$njad ~i~ je$l~as, te$rmasu$k$ hak$ d~an k$e$waji~ban y~ang$ me$l ~e$k$at d~i~ d~al~amny~a, 

se$pe$rti~ hak$ pe$me$l~i ~haraan, pe$nd ~i~d~i~k $an, se$rta aspe$k$ k$e$wari~san d~al ~am batas 

te$rte$ntu$.
2
 

 D~al~am prak $ti~k$ny~a se$ri~ng$ te$rjad ~i~ pe$rmasal~ahan hu$k$u$m se$te$l~ah ad ~any~a 

pe$ne$tapan pe$ng$ang$k$atan anak$, sal~ah satu$ny~a ad~al~ah pe$mbatal~an pe$ne$tapan 
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pe$ng$ang$k$atan anak$ ol~e$h orang$ tu$a ang$k$at. Pe$mbatal~an i~ni~ d ~apat te$rjad~i~ k$are$na 

be$rbag$ai~ fak$tor, se$pe$rti~ k$e$ti~d~ak$harmoni~san hu$bu$ng$an antara anak$ d~an orang$ tu$a 

ang$k$at, pe$ru$bahan k$ond~i~si~ e$k $onomi~, mau$pu$n al~asan psi~k$ol~og$i~s d ~an sosi~al~ 

l~ai~nny~a. K$ond~i~si~ i~ni~ me$ni~mbu$l~k$an pe$rsoal~an hu$k$u$m y~ang$ k$ompl~e$k$s, k$are$na 

me$ny~ang$k$u $t k$e$pasti~an statu$s anak$ se$rta pe$rl~i~nd~u$ng$an te$rhad~ap hak$-hak$ anak $ 

y~ang$ se$haru$sny~a d~i ~jami~n ol~e$h hu$k$u$m
3
 

Pe$rmasal~ahan me$njad ~i~ se$mak$i~n ru$mi~t k$are$na d~al~am hu$k$u$m posi~ti~f 

I~nd~one$si~a be$l~u$m te$rd~apat pe$ng$atu$ran y~ang$ se$cara te$g$as d~an ri~nci~ me$ng$e$nai~ 

me$k$ani~sme$ pe$mbatal~an pe$ng$ang$k$atan anak$. Hal~ i~ni~ me$ny~e$babk$an ad~any~a 

pe$rbe$d ~aan pe$nafsi~ran d~i~ k$al~ang$an hak$i~m d ~al~am me$mu$tu$s pe$rk$ara pe$mbatal~an 

ad~opsi~, se$hi~ng$g$a me$ni~mbu$l~k$an d ~i~spari ~tas pu$tu$san pe$ng$ad ~i~l~an. D ~al~am be$be$rapa 

k$asu$s, pe$mbatal~an d~i~l~ak$u$k$an d~e$ng$an me$mpe$rti~mbang$k$an k$e$pe$nti~ng$an te$rbai~k$ 

bag$i~ anak$, namu$n d~i ~ si~si~ l~ai~n d~apat me$ni~mbu$l~k $an ak$i~bat hu$k$u$m be$ru$pa pu $tu$sny~a 

hu$bu$ng$an k$e$pe$rd~ataan antara anak$ d~e$ng$an orang$ tu$a ang$k$at se$rta k$e$mbal~i~ny~a 

statu$s anak$ k$e$pad~a orang$ tu$a k$and~u$ng$.
4
 

D~al~am pe$rspe$k$ti~f hu$k$u$m pe$rd~ata, pe$ng$ang$k $atan anak $ pad ~a d ~asarny~a 

me$ru$pak$an su$atu$ pe$rbu$atan hu$k$u$m y~ang$ me$ni ~mbu$l~k$an ak$i ~bat hu$k$u$m be$ru$pa 

hu$bu$ng$an k$e$pe$rd~ataan antara anak$ ang$k$at d~an orang$ tu$a ang$k$at. Hu$bu$ng$an 

te$rse$bu$t ti~d~ak$ hany~a be$rsi~fat e$mosi~onal ~, te$tapi~ ju$g$a me$l ~ahi~rk$an hak$ d~an 

k$e$waji~ban hu$k$u$m y~ang$ haru$s d~i~pe$nu$hi~ ol~e$h k$e$d~u$a be$l~ah pi~hak$. Ol~e$h k$are$na i~tu$, 

pe$ng$ang$k$atan anak$ ti~d~ak$ d~apat d ~i~pand ~ang$ se$bag$ai~ pe$rbu$atan bi~asa, me$l~ai~nk$an 
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haru$s me$me$nu$hi~ sy~arat d~an prose$d~u$r hu$k$u$m y~ang$ k$e$tat ag$ar ti~d ~ak$ me$ni~mbu$l~k$an 

pe$rmasal ~ahan d ~i~ k$e$mu$d~i~an hari~.
5
 

 Pe$rk$e$mbang$an masy~arak$at y~ang$ se$mak $i~n k$ompl~e$k$s ju$g$a me$mpe$ng$aru$hi~ 

prak$ti~k$ pe$ng$ang$k$atan anak$ d~i~ I~nd~one$si~a. Ti ~d~ak$ jarang$ pe$ng$ang$k$atan anak$ 

d~i~l~ak$u $k$an tanpa me$ng$i ~k$u$ti~ prose$d~u$r hu$k$u$m y~ang$ be$rl ~ak$u$, se$pe$rti~ me$l~al~u$i ~ 

pe$rjanji~an l ~i~san atau$ k$e$se$pak$atan i~nformal~ antar k$e$l~u$arg$a. K$ond~i~si~ i~ni~ se$mak$i~n 

me$mpe$rbe$sar pote$nsi~ te$rjad~i~ny~a se$ng$k$e$ta hu$k$u $m d~i~ k$e$mu$d~i~an hari~, te$rmasu$k$ 

pe$mbatal~an pe$ng$ang$k$atan anak$ y~ang$ ti~d~ak$ me$mi~l~i~k$i~ d~asar hu$k$u$m y~ang$ k$u $at.
6
 

            D~apat d~i~si~mpu$l ~k$an bahwa pe$mbatal~an pe$ne$tapan pe$ng$ang$k$atan anak$ 

me$ru$pak$an pe$rsoal~an hu$k$u$m y~ang$ me$me$rl~u$k$an pe$rhati~an se$ri~u$s, bai~k$ d ~ari~ aspe$k$ 

normati~f mau$pu$n prak $ti~k$ pe$rad~i~l ~an. K$e$ti~ad~aan pe$ng$atu$ran y~ang$ je$l~as se$rta 

ad~any~a pe$rbe$d~aan pe$nafsi~ran d~al ~am prak$ti~k$ pe$rad~i~l ~an me$nu$nju$k$k$an pe$rl~u$ny~a 

k$aji~an hu$k$u$m y~ang$ k$ompre$he$nsi ~f. Pe$ne$l~i ~ti~an i~ni~ d~i~harapk$an d~apat me$mbe$ri~k$an 

pe$mahaman y~ang$ l~e$bi ~h me$nd~al~am me$ng$e$nai~ d~asar hu$k$u$m pe$mbatal~an 

pe$ng$ang$k$atan anak$, se$rta me$mbe$ri ~k$an sol~u $si~ d~al~am rang$k$a me$wu$ju$d~k$an 

k$e$pasti~an hu $k$u$m d~an pe$rl~i~nd~u$ng$an y~ang$ opti~mal~ bag$i~ anak$ d~i~ I~nd ~one$si~a.
7
 

Pe$ng$ang$k$atan anak$ me$ru$pak$an su$atu$ pe$rbu$atan hu$k$u$m y~ang$ te$l~ah l~ama 

d~i~k$e$nal~ d~al ~am k$e$hi~d ~u$pan masy~arak$at I~nd~one$si~a, bai~k$ d~al~am pe$rspe$k$ti~f hu$k$u$m 

ad~at mau $pu$n hu$k$u$m pe$rd~ata. Se$cara sosi~ol ~og$i~s, pe$ng$ang$k $atan anak$ d ~i~l~ak$u$k$an 

d~e$ng$an tu$ju$an u$ntu$k$ me$mpe$rol~e$h k$e$tu$ru $nan, me$njag$a k$e$l~ang$su$ng$an k$e$l~u$arg$a, 

se$rta me$mbe$ri~k$an k$e$se$jahte$raan bag$i~ anak$ y~ang$ d~i ~ang$k$at. D~al~am pe$rspe$k$ti~f 

hu$k$u$m pe$rd~ata, pe$ng$ang$k$atan anak$ me$ni~mbu$l~k$an hu$bu$ng$an hu$k$u$m antara anak$ 

                                                           
5
 R. Soe$tojo Prawi ~rohami~d~jojo, Hu$k$u$m Orang$ d~an K$e$l~u$arg$a, Su$rabay~a,  2008, hl~m. 210–

211. 
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I~nd~one$si~a, Jak$arta, 2008, hl ~m. 132–134. 
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ang$k$at d~e$ng$an orang$ tu$a ang$k$at y~ang$ me$l~i~pu$ti~ hak$ d~an k$e$waji~ban k$e$pe$rd~ataan, 

se$hi~ng$g$a haru$s d~i~l~ak $u$k$an se$su$ai~ d~e$ng$an k$e$te$ntu$an hu$k$u$m y~ang$ be$rl~ak$u$ ag$ar 

me$mbe$ri~k$an k$e$pasti~an hu$k$u$m
8
. 

D~al~am prak$ti~k$ny~a, pe$ng$ang$k$atan anak$ ti~d ~ak$ se$l~al ~u$ be$rjal ~an se$su$ai~ 

d~e$ng$an prose$d ~u$r y~ang$ te$l~ah d~i~te$tapk$an. Masi~h bany~ak$ d~i ~te$mu$k$an pe$ng$ang$k$atan 

anak$ y~ang$ d~i~l~ak$u$k$an se$cara ti~d~ak$ re$smi~, se$pe$rti~ me$l~al ~u$i~ pe$rjanji~an l~i~san atau$ 

k$e$se$pak$atan i~nformal ~ antar k$e$l~u$arg$a tanpa ad~any~a pe$ne$tapan pe$ng$ad~i~l~an. 

K$ond~i~si~ i~ni~ be$rpote$nsi~ me$ni~mbu$l~k$an pe$rmasal~ahan hu$k$u$m d ~i~ k$e$mu$d ~i~an hari~, 

te$ru$tama apabi~l~a te$rjad~i~ se$ng$k$e$ta antara para pi~hak$ y~ang$ be$rk $e$pe$nti~ng$an.
9
 

          Se$i~ri~ng$ d~e$ng$an pe$rk$e$mbang$an masy~arak$at, mu$ncu$l~ be$rbag$ai~ pe$rsoal~an 

hu$k$u$m y~ang$ be$rk$ai~tan d~e$ng$an pe$ng$ang$k$atan anak$, sal~ah satu$ny~a ad~al~ah 

pe$mbatal~an pe$ne$tapan pe$ng$ang$k$atan anak$. Pe$mbatal~an i ~ni~ d ~apat te$rjad ~i~ k$are$na 

be$rbag$ai~ al~asan, se$pe$rti~ ad~any~a cacat prose$d~u$r, ti~d~ak$ te$rpe$nu $hi~ny~a sy~arat 

ad~mi~ni~strati~f, atau$ ad ~any~a i~ti~k$ad~ ti~d ~ak$ bai~k$ d~ari~ pi~hak$ te$rte$ntu$. D~al~am hal~ i~ni~, 

pe$ng$ad ~i~l~an me$mi~l~i~k$i~ k$e$we$nang$an u$ntu$k $ me$ni~l~ai ~ d~an me$mu$tu$s apak$ah 

pe$mbatal~an te$rse$bu$t d~apat d~i~k$abu $l~k$an atau$ ti~d~ak$.
10

 

D~al~am me$me$ri~k$sa pe$rk$ara pe$mbatal~an pe$ng$ang$k$atan anak$, hak$i~m 

se$haru$sny~a me$ng$e$d~e$pank$an pri~nsi~p k$e$pe$nti~ng$an te$rbai~k$ bag$i~ anak$ (the$ be$st 

i~nte$re$st of the$ chi~l~d ~) se$bag$ai~ d ~asar pe$rti~mbang$an u$tama. Pri~nsi~p i~ni~ 

me$ne$mpatk$an anak$ se$bag$ai~ su$bje$k $ hu$k$u$m y~ang$ haru$s d~i~l~i ~nd~u$ng$i ~ hak$-hak$ny~a, 

bai~k$ d~ari~ se$g$i~ fi~si~k$, me$ntal~, mau$pu$n sosi~al~. Namu$n d~al~am prak $ti~k$ny~a, masi~h 
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d~i~te$mu$k$an ad~any~a pu$tu$san y~ang$ be$l~u$m se$pe$nu$hny~a me$nce$rmi~nk$an pri~nsi~p 

te$rse$bu$t, se$hi ~ng$g$a be$rpote$nsi~ me$ru$g$i ~k$an anak$.
11

 

D~ari ~ su$d ~u$t pand ~ang$ hu$k$u$m pe$rd~ata, pe$mbatal~an pe$ng$ang$k$atan anak$ 

me$ni~mbu$l~k$an ak$i ~bat hu$k$u$m y~ang$ cu$k$u$p k$ompl~e$k$s. Pe$mbatal~an te$rse$bu$t d~apat 

me$ng$ak$i~batk$an pu$tu$sny~a hu$bu$ng$an hu$k$u$m antara anak$ ang$k$at d~e$ng$an orang$ tu$a 

ang$k$at, se$rta k$e$mu$ng$k$i~nan k$e$mbal~i~ny~a hu $bu$ng$an hu$k$u$m anak$ d~e$ng$an orang$ tu$a 

k$and~u$ng$. Se$l~ai ~n i~tu$, pe$mbatal~an ju$g$a be$rd~ampak$ pad ~a hak$-hak$ k $e$pe$rd~ataan 

anak$, se$pe$rti~ hak$ wari~s, pe$rwal ~i~an, d ~an pe$me$l~i~haraan.
12

 

            D~al~am hu$k$u$m pe$rd~ata d~i~k$e$nal~ ad~any~a sy~arat sahny~a su$atu$ pe$rbu$atan 

hu$k$u$m, y~ai~tu$ ad~any~a k$e$se$pak $atan, k$e$cak$apan para pi~hak$, obje$k $ te$rte$ntu$, d~an 

se$bab y~ang$ hal~al~. Apabi~l~a sal~ah satu$ sy~arat te$rse$bu$t ti~d ~ak$ te$rpe$nu$hi ~, mak$a 

pe$rbu$atan hu$k$u$m te$rse$bu$t d~apat d ~i~batal~k$an atau$ batal~ d ~e$mi~ hu $k$u$m. Pri~nsi~p i~ni~ 

ju$g$a be$rl~ak$u $ d~al~am pe$ng$ang$k$atan anak$, se$hi~ng$g$a apabi~l~a d ~al~am prose$sny~a 

te$rd~apat pe$l ~ang$g$aran hu$k$u$m, mak$a pe$ng$ang$k$atan anak$ te$rse$bu$t be$rpote$nsi~ 

u$ntu$k$ d~i~batal ~k$an.
13

 

Se$l~ai~n i~tu$ pe$mbatal~an pe$ng$ang$k$atan anak$ ju$g$a se$ri~ng$ d ~i~k$ai ~tk$an d ~e$ng$an 

ad~any~a wanpre$stasi ~ d~ari~ orang$ tu$a ang$k$at, se$pe$rti~ ti~d~ak$ d~i~pe$nu$hi~ny~a k$e$waji~ban 

u$ntu$k$ me$me$l~i~hara d~an me$mbe$ri~k$an k$e$se$jahte$raan k$e$pad ~a anak$. D~al~am k$ond~i~si~ 

d~e$mi~k$i~an, pe$mbatal~an d ~apat me$njad~i~ sal~ah satu$ u$pay~a hu$k$u$m u$ntu$k$ me$l~i~nd~u$ng$i~ 

k$e$pe$nti~ng$an anak$. Namu$n d~e$mi~k$i~an, pe$mbatal~an te$rse$bu $t te$tap haru$s me$l~al~u$i ~ 
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 J. Satri~o, Hu$k$u$m K$e$l~u$arg$a te$ntang$ K$e$d~u$d~u$k$an Anak$ d~al~am U$nd ~ang$-U$nd~ang$, Band~u$ng$,   

2000, hl~m. 156–158. 
12

 M. Y~ahy~a Harahap, Hu$k$u$m Acara Pe$rd~ata, Jak$arta, 2013, hl~m. 546–548. 
13

 Bard~a Nawawi~ Ari ~e$f, Masal~ah Pe$ne$g$ak$an Hu$k$u$m d~an K$e$bi~jak$an Hu $k$u$m Pi~d~ana, 

Jak$arta, 2008, hl ~m. 72–74. 
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me$k$ani~sme$ hu$k$u$m y~ang$ be$rl ~ak$u$ ag$ar ti~d ~ak$ me$ni~mbu$l~k$an k$e$ti~d~ak$ pasti~an 

hu$k$u$m.
14

 

D~i~ si~si~ l~ai~n pe$mbatal~an pe$ng$ang$k$atan anak$ ju$g$a d~apat me$ni~mbu$l ~k$an 

d~ampak$ sosi~al~ d~an psi~k$ol~og$i ~s bag$i ~ anak$. Anak$ y~ang$ me$ng$al~ami~ pe$mbatal~an 

pe$ng$ang$k$atan be$rpote$nsi~ me$ng$al~ami~ trau$ma, k$e$ti~d~ak $stabi~l~an e$mosi~onal~, se$rta 

g$ang$g$u$an d ~al~am pe$rk$e$mbang$an sosi~al~ny~a. Ol~e$h k$are$na i~tu$, d~al~am se$ti~ap prose$s 

pe$mbatal~an pe$ng$ang$k$atan anak $, pe$rl~u$ d ~i~pe$rti~mbang$k$an se$cara matang$ d~ampak$ 

y~ang$ ak $an d~i ~ti~mbu$l~k$an te$rhad ~ap k$ond ~i~si~ anak$.
15

 

        Pe$rmasal~ahan l~ai~n y~ang$ mu$ncu $l~ ad ~al~ah be$l~u$m ad ~any~a pe$ng$atu$ran y~ang$ 

se$cara ri~nci~ me$ng$e$nai ~ pe$mbatal~an pe$ng$ang$k$atan anak$ d~al~am hu$k$u $m posi~ti~f d~i~ 

I~nd~one$si~a. Hal ~ i~ni~ me$ny~e$babk $an ad~any~a pe$rbe$d~aan pe$nafsi~ran d ~al~am prak$ti~k$ 

pe$rad ~i~l~an, se$hi~ng$g$a pu $tu$san y~ang$ d~i ~hasi~l~k $an me$njad~i~ ti~d~ak $ k$onsi~ste$n. K$ond~i~si~ 

i~ni~ me$nu$nju$k$k$an pe$rl~u$ny~a ad~any~a k$aji~an hu$k$u$m y~ang$ l~e$bi ~h me$nd~al~am 

me$ng$e$nai ~ pe$mbatal~an pe$ng$ang$k$atan anak$.
16

 

       D~al~am prak $ti~k$ pe$rad~i~l~an, hak$i ~m ju$g$a d ~i~had~apk$an pad ~a d ~i~l~e$ma antara 

me$mpe$rtahank$an k$e$pasti~an hu$k$u$m d~e$ng$an me$mbe$ri~k$an k$e$ad~i~l~an su$bstanti~f bag$i~ 

anak$. D~al~am be$be$rapa k$asu$s, me$sk$i~pu$n se$cara y~u$ri ~d~i~s te$rd ~apat al~asan u$ntu$k$ 

me$mbatal~k$an pe$ng$ang$k$atan anak$, namu$n d~ari~ si~si~ k$e$manu$si~aan d~an k$e$pe$nti~ng$an 

anak$, pe$mbatal~an te$rse$bu$t ju$stru$ d~apat me$ru$g$i~k $an anak$. Ol~e$h k$are$na i~tu$, 

                                                           
14

 Su$d~i ~k$no Me$rtok$u$su$mo, Pe$ne$mu$an Hu $k$u$m: Se$bu$ah Pe$ng$antar, Y~og$y~ak$arta, 2009, hl~m. 

56–58. 
15

atji~pto Rahard ~jo, I~l~mu$ Hu$k$u$m, Band~u$ng$, 2006, hl~m. 78–80. 
16

  R. Wi~rjono Prod ~jod~i~k$oro, Hu$k$u$m Pe$rd~ata te$ntang$ Orang$ d~an K$e$l~u$arg$a, Band~u$ng$, 

1983, hl~m. 98–100. 
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d~i~pe$rl~u$k$an k$e$bi~jak $sanaan hak$i~m d~al~am me$ny~e$i~mbang$k$an antara aspe$k$ hu$k$u$m 

d~an k$e$pe$nti~ng$an te$rbai~k$ bag$i~ anak$.
17

 

Ti~d~ak$ hany~a i~tu$ pe$ran l~e$mbag$a sosi~al~ d~an i~nstansi~ te$rk$ai~t ju$g$a me$njad~i~ 

sang$at pe$nti~ng$ d ~al~am prose$s pe$ng$ang$k$atan mau$pu$n pe$mbatal~an pe$ng$ang$k$atan 

anak$. L~e$mbag$a-l~e$mbag$a te$rse$bu$t d~i~harapk$an d ~apat me$l~ak $u$k$an pe$ng$awasan se$rta 

me$mbe$ri~k$an re$k$ome$nd~asi~ y~ang$ obje$k$ti~f g$u$na me$masti~k$an bahwa se$ti~ap 

k$e$pu$tu$san y~ang$ d~i~ambi~l~ be$nar-be$nar me$mpe$rti~mbang$k$an k$e$se$jahte$raan anak$. 

K$u$rang$ny~a pe$ng$awasan d~apat me$mbu$k $a pe$l~u$ang$ te$rjad~i ~ny~a pe$ny~al~ahg$u$naan 

pe$ng$ang$k$atan anak $ u$ntu$k$ k$e$pe$nti~ng$an te$rte$ntu$ y~ang$ ti~d~ak$ se$su $ai~ d~e$ng$an tu$ju$an 

hu$k$u$m. 
18

 

D~al~am k$onte$k$s hu$k$u$m nasi~onal~, pe$ng$ang$k$atan anak$ te$l~ah d~i~atu$r d ~al~am 

be$rbag$ai~ pe$ratu$ran pe$ru$nd~ang$-u $nd~ang$an, se$pe$rti~ pe$ratu$ran pe$me$ri~ntah d~an 

pe$ratu$ran me$nte$ri~ sosi~al~. Namu$n d~e$mi~k$i~an, pe$ng$atu$ran me$ng$e$nai~ pe$mbatal~an 

pe$ng$ang$k$atan anak$ masi~h be$l~u$m d ~i~atu$r se$cara k$ompre$he$nsi~f d ~an te$rpe$ri~nci ~, 

se$hi~ng$g$a me$ni ~mbu$l~k$an k$e$k$osong$an hu$k$u$m d~al~am prak$ti~k $ny~a. Hal~ i~ni~ 

me$ng$ak$i~batk$an hak $i~m haru$s me$l~ak$u$k$an pe$ne$mu$an hu$k$u$m (re$chtsvi~nd ~i~ng$) u$ntu$k$ 

me$ny~e$l ~e$sai ~k$an pe$rk$ara y~ang$ d~i~had~api ~

19
. 

 Ad~any~a pe$rbe$d~aan si~ste$m hu$k$u$m y~ang$ be$rl~ak$u$ d~i~ I~nd~one$si~a, se$pe$rti~ 

hu$k$u$m ad~at, hu$k$u $m I~sl~am, d~an hu$k$u$m pe$rd~ata barat, ju$g$a tu$ru $t me$mpe$ng$aru$hi~ 

prak$ti~k$ pe$ng$ang$k$atan d~an pe$mbatal~an pe$ng$ang$k$atan anak$. Pe$rbe$d~aan i~ni~ 

se$ri~ng$k$al~i~ me$ni~mbu$l~k$an k$onfl~i~k$ norma y~ang$ be$rd~ampak$ pad~a k$e$ti~d ~ak$se$rag$aman 

                                                           
17

 Su$d~i ~k$no Me$rtok$u$su$mo, Hu$k$u$m Acara Pe$rd~ata I~nd~one$si~a, Y~og$y~ak$arta, 2010, hl~m. 89–

91. 
18

 Ari~f G$osi~ta, Masal ~ah Pe$rl~i~nd~u$ng$an Anak$, Jak$arta, 2004, hl~m. 67–69. 
19

 Ahmad~ K$ami~l ~, Hu$k$u$m Pe$rl~i~nd~u$ng$an Anak$ d~i~ I~nd~one$si~a, Jak$arta, 2010, hl ~m. 145–147. 
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pu$tu$san pe$ng$ad ~i~l~an. Ol ~e$h k$are$na i~tu$, d~i~pe$rl~u $k$an harmoni~sasi~ hu$k$u$m ag$ar 

te$rci~pta k $e$satu$an d~al~am pe$ne$rapan hu$k$u $m te$rk$ai~t pe$ng$ang$k$atan anak$.
20

 

D~ari ~ si~si~ pe$rl~i~nd ~u$ng$an anak$, ne$g$ara me$mi~l~i~k$i ~ k$e$waji~ban u$ntu$k$ me$njami~n 

te$rpe$nu$hi ~ny~a hak $-hak$ anak$, te$rmasu$k$ d ~al~am hal~ pe$ng$ang$k$atan d~an 

pe$mbatal~anny~a. Anak $ se$bag$ai ~ k$e$l~ompok$ y~ang$ re$ntan haru$s me$nd~apatk$an 

pe$rl~i~nd ~u$ng$an k$hu$su$s ag$ar ti~d~ak$ me$njad~i~ k$orban d~ari~ ti~nd~ak $an orang$ d~e$wasa 

y~ang$ ti~d~ak $ be$rtang$g$u$ng$ jawab. Ol~e$h k$are$na i~tu$, se$ti~ap k$e$bi~jak$an d~an k$e$pu$tu$san 

hu$k$u$m haru$s be$rori~e$ntasi~ pad~a pe$rl ~i~nd~u$ng$an anak$ se$cara mak$si ~mal~.
21

 

 D~e$ng$an me$mpe$rti~mbang$k$an be$rbag$ai ~ pe$rmasal~ahan te$rse$bu$t, mak$a 

k$aji~an me$ng$e$nai~ pe$mbatal~an pe$ne$tapan pe$ng$ang$k$atan anak$ me$njad ~i~ sang$at 

pe$nti~ng$ u$ntu$k$ d~i~l~ak $u$k$an. K$aji~an i~ni~ ti~d~ak$ hany~a be$rtu$ju$an u$ntu$k$ me$mahami~ 

aspe$k$ normati~f, te$tapi~ ju$g$a u$ntu$k$ me$ng$anal~i~si~s prak$ti~k$ y~ang$ te$rjad ~i~ d~i~ l~apang$an 

se$rta d ~ampak$ny~a te$rhad ~ap anak$. D~e$ng$an d ~e$mi~k$i ~an, d~i~harapk$an d~apat d~i~te$mu$k$an 

sol~u$si~ y~ang$ te$pat g$u$na me$wu$ju$d ~k$an k$e$pasti~an hu$k$u$m, k$e$ad~i ~l~an, d~an 

pe$rl~i~nd ~u$ng$an bag$i~ anak$

22
 

D~al~am prak$ti~k$ny~a pe$mbatal~an pe$ng$ang$k$atan anak$ ti~d~ak$ hany~a 

me$ni~mbu$l~k$an pe$rsoal~an hu$k$u$m se$mata, te$tapi~ ju$g$a be$rd~ampak$ pad ~a k$ond~i~si~ 

psi~k$ol~og$i~s d~an sosi~al ~ anak$. Anak$ y~ang$ te$l~ah l~ama hi~d~u$p d~an be$rad ~aptasi~ d~e$ng$an 

orang$ tu$a ang$k$atny~a ak$an me$ng$al~ami~ te$k$anan e$mosi~onal~ apabi ~l~a hu$bu$ng$an 

te$rse$bu$t d ~i~pu$tu$sk$an se$cara hu$k$u $m. Ol~e$h k$are$na i~tu$, aspe$k$ psi~k$ol~og$i ~s anak$ haru$s 

                                                           
20

 Hi~l~man Had ~i~k$u$su$ma, Hu$k$u$m Pe$rk$awi~nan I~nd~one$si~a Me$nu$ru$t Pe$ru$nd~ang$an, Hu$k$u$m 

Ad~at, d~an Hu$k$u$m Ag$ama, Band~u$ng$, 2007, hl ~m. 112–114. 
21

 Se$ty~a Wahy~u$d~i~, I~mpl ~e$me$ntasi~ I~d~e$ D ~i~ve$rsi ~ d~al~am Pe$mbaru$an Si~ste$m Pe$rad~i~l~an Pi~d~ana 

Anak$ d~i~ I~nd~one$si~a, Y~og$y~ak$arta, 2011, hl~m. 53–55. 
22

  Soe$rjono Soe$k$anto, Fak$tor-Fak$tor y~ang$ Me$mpe$ng$aru$hi~ Pe$ne$g$ak$an Hu$k$u$m, Jak$arta, 

2014, hl~m. 8–10. 



  

  9 
  

me$njad~i~ pe$rti~mbang$an u$tama d~al~am se$ti~ap prose$s pe$mbatal~an pe$ng$ang$k$atan 

anak$ ag$ar ti~d ~ak$ me$ni ~mbu$l~k$an trau $ma be$rk$e$panjang$an.
23

 

 Fak$tor sosi~al~ d~an e$k$onomi~ ju$g$a tu$ru$t me$mpe$ng$aru$hi ~ te$rjad ~i~ny~a 

pe$mbatal~an pe$ng$ang$k$atan anak$. Ti~d ~ak$ jarang$ pe$ng$ang$k$atan anak$ d ~i~l~ak$u$k$an 

tanpa me$l~al~u$i~ prose$d~u$r y~ang$ sah, mi~sal~ny~a hany~a be$rd~asark$an k$e$se$pak $atan l~i~san 

atau$ k$are$na al~asan e$k$onomi~ se$mata. Hal~ i~ni~ be$rpote$nsi~ me$ni~mbu$l~k$an 

pe$rmasal ~ahan hu$k$u $m d~i~ k$e$mu$d ~i~an hari~ k$e$ti~k$a sal~ah satu$ pi~hak$ me$rasa 

d~i~ru$g$i~k $an. Ol~e$h k$are$na i~tu$, pe$nti~ng$ u$ntu$k$ me$ni~ng$k$atk$an k$e$sad~aran hu$k$u$m 

masy~arak$at ag$ar se$ti~ap prose$s pe$ng$ang$k$atan anak$ d ~i~l~ak$u$k$an se$su $ai~ d~e$ng$an 

k$e$te$ntu$an y~ang$ be$rl~ak$u$.
24

 

               D~al~am be$be$rapa pu$tu$san pe$ng$ad~i~l~an, te$rl~i~hat ad ~any~a pe$rbe$d~aan 

pe$rti~mbang$an hak$i ~m d~al~am me$mu$tu$s pe$rk$ara pe$mbatal~an pe$ng$ang$k$atan anak$. 

Hal~ i~ni ~ me$nu$nju$k $k$an bahwa be$l~u$m ad ~any~a stand~ar y~ang$ bak$u$ d ~al~am me$nang$ani~ 

pe$rk$ara te$rse$bu$t. Pe$rbe$d~aan i~ni~ d ~apat be$rd~ampak$ pad~a i~nk$onsi~ste$nsi~ pu$tu$san 

y~ang$ pad~a ak$hi~rny~a me$ng$u$rang$i~ ti~ng$k$at k$e$pe$rcay~aan masy~arak$at te$rhad ~ap 

l~e$mbag$a pe$rad ~i~l~an. D~e$ng$an d~e$mi~k$i ~an, d~i~pe$rl~u$k $an pe$d~oman y~ang$ l~e$bi~h je$l~as bag$i~ 

hak$i~m d~al ~am me$nang$ani~ pe$rk$ara pe$mbatal~an pe$ng$ang$k$atan anak$.
25

 

 D~e$ng$an ad~any~a be$rbag$ai~ pe$rmasal~ahan te$rse$bu$t, mak$a pe$ne$l~i~ti~an 

me$ng$e$nai ~ pe$mbatal ~an pe$ne$tapan pe$ng$ang$k$atan anak$ me$njad ~i~ se$mak$i~n re$l~e$van 

u$ntu$k$ d~i~l ~ak$u$k$an, te$ru$tama d~al~am rang$k $a me$mbe$ri~k$an k$ontri~bu$si ~ te$rhad~ap 

pe$ng$e$mbang$an hu$k$u$m pe$rd~ata d~i ~ I~nd ~one$si~a. Pe$ne$l~i ~ti~an i~ni~ d ~i~harapk$an d~apat 

me$mbe$ri~k$an re$k$ome$nd ~asi~ y~ang$ k$onstru$k$ti~f bag$i~ pe$mbe$ntu$k$ u$nd ~ang$-u$nd~ang$, 

                                                           
23

  R. Su$be$k$ti~, Pok$ok$-Pok$ok$ Hu$k$u$m Pe$rd~ata, Jak$arta, 2005, hl~m. 45–47. 
24

Soe$rjono Soe$k$anto, K$e$sad~aran Hu$k$u$m d~an K$e$patu$han Hu$k$u$m, Jak$arta, 2002, hl~m. 23–

25. 
25

 Su$d~i ~k$no Me$rtok$u$su$mo, Pe$ne$mu$an Hu $k$u$m, Y~og$y~ak$arta, 2009, hl ~m. 101–103. 
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aparat pe$ne$g$ak $ hu$k$u$m, se$rta masy~arak$at d~al~am me$mahami~ d~an me$ny~e$l~e$sai~k$an 

pe$rmasal ~ahan y~ang$ be$rk$ai~tan d~e$ng$an pe$ng$ang$k$atan anak$.
26

 

Pe$ran l~e$mbag$a sosi~al ~ d~an i~nstansi~ te$rk$ai~t ju$g$a sang$at pe$nti~ng$ d ~al~am 

prose$s pe$ng$ang$k $atan mau$pu$n pe$mbatal~anny~a. L~e$mbag$a se$pe$rti~ d~i ~nas sosi~al~ 

me$mi~l~i~k$i~ tang$g$u$ng$ jawab u$ntu$k$ me$l~ak $u$k$an pe$ng$awasan se$rta pe$nd~ampi~ng$an 

te$rhad~ap anak$ y~ang$ d~i~ang$k$at, g$u$na me$masti~k$an bahwa anak$ te$rse$bu$t 

me$mpe$rol~e$h pe$rl ~i~nd~u$ng$an y~ang$ l~ay~ak$. D~al~am hal~ te$rjad ~i~ pe$mbatal~an, l~e$mbag$a 

te$rse$bu$t ju$g$a haru$s be$rpe$ran ak$ti~f d~al~am me$ne$ntu$k$an sol~u$si~ te$rbai~k $ bag$i~ anak$, 

te$rmasu$k$ k$e$mu$ng$k$i~nan pe$ng$asu$han al~te$rnati~f. 
27

 

 Pe$rl~u$ ad~any~a harmoni~sasi~ antara be$rbag$ai~ pe$ratu$ran pe$ru$nd ~ang$-

u$nd~ang$an y~ang$ me$ng$atu$r te$ntang$ pe$ng$ang$k$atan anak$. Saat i~ni~, pe$ng$atu$ran 

me$ng$e$nai ~ pe$ng$ang$k$atan anak$ te$rse$bar d ~al~am be$rbag$ai~ re$g$u$l~asi~, bai~k$ d~al~am 

hu$k$u$m pe$rd ~ata, hu$k$u $m ad~at, mau$pu $n pe$ratu$ran k$hu$su$s l~ai~nny~a. K$ond~i~si~ i~ni ~ 

se$ri~ng$k$al~i~ me$ni~mbu$l~k$an tu$mpang$ ti~nd ~i~h d ~an pe$rbe$d~aan i~nte$rpre$tasi ~ d~al ~am 

prak$ti~k$. Ol~e$h k$are$na i~tu$, pe$mbe$ntu$k$an re$g$u$l~asi~ y~ang$ k$ompre$he$nsi~f d~an 

te$ri~nte$g$rasi~ me$njad~i ~ su$atu$ k$e$bu$tu$han y~ang$ me$nd~e$sak$ g$u$na me$nci~ptak$an 

k$e$pasti~an hu $k$u$m.
28

 

 Pe$ni~ng$k$atan k$apasi~tas aparat pe$ne$g$ak$ hu$k$u $m ju$g$a me$njad~i~ fak$tor 

pe$nti~ng$ d~al~am me$nang$ani~ pe$rk$ara pe$mbatal~an pe$ng$ang$k$atan anak$. Hak$i~m, jak$sa, 

d~an ad ~vok$at pe$rl~u$ me$mi~l~i~k$i~ pe$mahaman y~ang$ me$nd~al ~am me$ng$e$nai~ hu$k$u$m 

pe$rl~i~nd ~u$ng$an anak $ se$rta pri~nsi~p-pri~nsi~p y~ang$ be$rl~ak$u$ se$cara i ~nte$rnasi~onal~. 

D~e$ng$an d~e$mi~k$i~an, se$ti~ap pu$tu$san y~ang$ d~i~hasi~l~k$an ti~d~ak$ hany~a me$me$nu $hi~ aspe$k$ 

                                                           
26

 Satji~pto Rahard ~jo, I~l~mu$ Hu$k$u$m, Band ~u$ng$i~, 2012, hl~m. 210–212. 
27

 D~e$parte$me$n Sosi ~al~ RI~, Pe$d~oman Pe$l~ak$sanaan Pe$ng$ang$k$atan Anak$, Jak$arta, 2007, hl~m. 

15–18. 
28

 Bag$i~r Manan, Hu$k$u$m Posi~ti ~f I~nd~one$si~a, Y~og$y~ak$arta, 2004, hl~m. 67–69. 
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l~e$g$al ~i~tas, te$tapi ~ ju$g$a me$nce$rmi~nk$an rasa k$e$ad~i~l~an d~an pe$rl ~i~nd~u $ng$an te$rhad ~ap 

anak$.
29

 

          Parti~si~pasi~ masy~arak$at ju$g$a me$me$g$ang$ pe$ranan pe$nti~ng$ d~al~am 

me$nci~ptak$an si~ste$m pe$ng$ang$k$atan anak$ y~ang$ l~e$bi~h bai~k$. Masy~arak$at pe$rl~u$ 

d~i~be$ri~k$an e$d ~u$k$asi~ me$ng$e$nai~ pe$nti~ng$ny~a prose$d~u$r hu$k$u$m d~al~am pe$ng$ang$k$atan 

anak$ se$rta k$onse$k$u$e$nsi ~ y~ang$ d~apat ti~mbu$l~ apabi~l~a prose$d~u $r te$rse$bu$t d~i~abai~k$an. 

D~e$ng$an me$ni~ng$k$atny~a k$e$sad ~aran hu$k$u$m masy~arak$at, d ~i~harapk$an prak$ti~k$ 

pe$ng$ang$k$atan anak$ y~ang$ ti~d~ak $ se$su $ai~ d~e$ng$an k$e$te$ntu$an d~apat d ~i~mi~ni~mal~i~si~r, 

se$hi~ng$g$a pote$nsi~ te$rjad~i~ny~a pe$mbatal~an d ~i~ k$e$mu$d~i~an hari~ ju$g$a d ~apat d~i~te$k$an.
30

 

 Pe$mbatal~an pe$ng$ang$k$atan anak$ bu$k$an hany~a pe$rsoal~an hu$k$u$m se$mata, 

me$l~ai~nk$an ju$g$a me$ny~ang$k$u$t aspe$k$ sosi~al~, psi~k$ol~og$i ~s, d~an k $e$manu $si~aan. Ol~e$h 

k$are$na i~tu$, d~i ~pe$rl ~u$k$an pe$nd~e$k$atan y~ang$ k$ompre$he$nsi ~f d ~an be$rori~e$ntasi~ pad~a 

k$e$pe$nti~ng$an te$rbai~k$ bag$i~ anak$ d~al~am se$ti~ap prose$s pe$ny~e$l ~e$sai~anny~a.
31

 

 Aspe$k$ psi~k$ol~og$i~s anak$ ju$g$a haru$s me$njad ~i~ pe$rhati~an u$tama d ~al~am se$ti~ap 

prose$s pe$mbatal~an pe$ng$ang$k$atan anak $. Anak$ y~ang$ te$l~ah l ~ama hi ~d~u$p be$rsama 

orang$ tu$a ang$k$at ce$nd ~e$ru$ng$ me$mi~l~i~k$i ~ i~k$atan e$mosi~onal~ y~ang$ k$u$at. Pe$mbatal~an 

pe$ng$ang$k$atan anak$ se$cara ti~ba-ti~ba d~apat me$ni ~mbu$l~k$an trau$ma psi~k$ol~og$i ~s y~ang$ 

be$rd~ampak$ jang$k$a panjang$ te$rhad~ap pe$rk$e$mbang$an k$e$pri~bad ~i~an anak$. Ol~e$h 

k$are$na i~tu$, d~al ~am se$ti~ap prose$s pe$mbatal~an, pe$rl~u$ d~i~l~ak $u$k$an pe$nd~e$k$atan y~ang$ 

hu$mani~s d~e$ng$an me$l~i ~batk$an ahl~i ~ psi~k$ol ~og$i~ anak$ g$u$na me$mi~ni~mal~i~si~r d~ampak$ 

ne$g$ati~f y~ang$ mu$ng$k $i~n ti~mbu$l~.
32

 

                                                           
29

 Marl~i~na, Pe$rad~i~l ~an Pi~d~ana Anak$ d~i~ I~nd~one$si~a, Band~u$ng$, 2009, hl ~m. 55–57. 
30

 Soe$rjono Soe$k$anto, Fak$tor-Fak$tor y~ang$ Me$mpe$ng$aru$hi~ Pe$ne$g$ak$an Hu$k$u$m, Jak$arta, 

2004, hl~m. 42–44. 
31

 Satji~pto Rahard ~jo, Hu$k$u$m Prog$re$si~f, Jak$arta, 2009, hl~m. 89–91. 
32

 Sarl~i~to Wi~rawan Sarwono, Psi~k$ol~og$i~ Re$maja, Jak$arta, 2011, hl~m. 78–80. 
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             Be$rd~asark$an  u$rai~an l~atar be$l~ak$ang$  te$rse$bu$t te$rd~apat pe$rmasal~ahan  y~ang$ 

me$mpe$rl~u$k$an pe$ny~e$l ~e$sai~an, mak$a pe$ne$l~i~ti~an te$rtarai~k$ u$ntu$k $ me$ng$ang$k$at ju$d~u$l~ 

pe$ne$l~i ~ti~an i~ni~ Probl~e$mati~k$a Hu$k$u$m Pe$mbatal~an Pe$ng$ang$k$atan Anak$ Ol~e$h Orang$ 

Tu$a Ang$k$at D~al ~am Pre$spe$k$ti~f Pe$rl ~i~nd~u$ng$an Anak$ Hu$k$u$m Pe$rd ~ata I~nd~one$sa. 

 

B. Rumusan  Masalah 

Be$rd~asark$an atar be$l~ak$ang$  te$rse$bu$t d ~i~atas, mak$a y~ang$ te$rjad~i~ ru$mu$sany~a: 

1. Bag$ai~mana pe$ng$atu$ran hu$k$u$m me$ng$e$nai ~ pe$mbatal~an pe$ng$ang$k$atan anak$ 

ol~e$h orang$ tu$a ang$k$at d~al~am si~ste$m hu$k$u$m I~nd~one$si~a? 

2. Apa saja probl~e$mati~k$a hu$k$u$m y~ang$ ti~mbu$l~ ak$i~bat pe$mbatal~an 

pe$ng$ang$k$atan anak$ ol~e$h orang$ tu$a ang$k $at d~al~am pe$rspe$k$ti~f hu$k$u$m 

pe$rd~ata I~nd~one$si~a? 

3. Bag$ai~mana pe$rl ~i~nd~u$ng$an hu$k$u$m te$rhad ~ap anak$ ang$k$at ak$i ~bat pe$mbatal~an 

pe$ng$ang$k$atan anak$ ol~e$h orang$ tu$a ang$k$at be$rd~asark$an pri~nsi ~p 

pe$rl~i~nd ~u$ng$an anak$ d ~i~ I~nd~one$si~a? 

 

C. Tujuan Penelitian  

      Be$rd~asark$an ru$mu$s masal~ah d ~i~atas mak $a tu$ju $an d~al ~am pe$ne$l~i~ti~an i~ni~ ad~al~ah: 

1. U$ntu$k$ me$ng$e$tahu$i ~ pe$ng$atu$ran hu$k$u$m me$ng$e$nai ~ pe$mbatal~an 

pe$ng$ang$k$atan anak$ ol ~e$h orang$ tu$a ang$k$at d~al~am si~ste$m hu$k$u $m 

I~nd~one$si~a. 

2. U$ntu$k$ me$ng$e$tahu $i~ probl~e$mati~k$a hu$k$u $m y~ang$ ti~mbu$l~ ak$i~bat pe$mbatal~an 

pe$ng$ang$k$atan anak$ ol~e$h orang$ tu$a ang$k$at d~al~am pe$rspe$k$ti~f hu$k$u$m 

pe$rd~ata I~nd~one$si~a. 
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3. U$ntu$k$ me$ng$e$tahu$i~ pe$rl ~i~nd~u$ng$an hu$k$u$m te$rhad ~ap anak$ ang$k$at ak$i~bat 

pe$mbatal~an pe$ng$ang$k$atan anak$ ol~e$h orang$ tu$a ang$k $at be$rd~asark$an 

pri~nsi~p pe$rl~i~nd~u $ng$an anak$ d~i~ I~nd~one$si~a. 
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D. Manfaat Penelitian 

       Hasi~l~ Pe$ne$l~i ~ti~an i ~ni~ d~i~harapk$an d~apat Be$rme$nfaat u$ntu$k $ k$e$pe$rl ~u$an ak$e$ami~si~ 

bag$i~ para te$nag$a pe$ng$ajar atau $ ci~vi ~tas ak$ad~e$mi~k$a d~an be$rg$u$na u$ntu$k $ k$e$pe$rl~u$an 

prak$ti~s bag$i ~ pe$ne$g$ak$ hu$k$u$m. 

1. Manfaat Te$ori~ti~s 

Pe$ne$l~i~ti~an i~ni~ d~i~harapk$an d~apat me$mbe$ri~k$an k$ontri~bu$si~ bag$i~ 

pe$ng$e$mbang$an     i~l~mu$ hu$k$u$m, k$hu$su$sny~a d~al~am bi~d~ang$ hu$k$u$m pe$rd~ata d~an 

hu$k$u$m k$e$l ~u$arg$a, te$rk$ai~t d~e$ng$an k $onse$p, d ~asar hu$k$u$m, se$rta ak $i~bat hu $k$u$m d~ari ~ 

pe$mbatal~an pe$ng$ang$k$atan anak$. Se$l~ai~n i~tu$, pe$ne$l~i~ti~an i~ni~ d~apat me$mpe$rk$ay~a 

k$aji~an me$ng$e$nai ~ pri~nsi~p k$e$ad ~i~l~an, k$e$pasti~an hu$k$u$m, d~an pe$rl~i~nd ~u$ng$an te$rhad~ap 

anak$ d~al~am si~ste$m hu$k$u$m I~nd~one$si~a. 

2. Manfaat Prak$ti~s  

Pe$ne$l~i~ti~an i~ni~ d~i~harapk$an d~apat me$njad~i~ bahan pe$rti~mbang$an d~an 

re$fe$re$nsi~  bag$i~:Hak $i~m d~al~am me$mu$tu$s pe$rk$ara pe$mbatal~an ad~opsi~ ag$ar te$tap  

me$mpe$rhati~k $an k$e$pe$nti~ng$an te$rbai~k$ bag$i ~ anak $. 

Prak$ti~si~ hu$k$u$m (ad~vok$at, notari~s, d~an aparat pe$ne$g$ak$ hu$k $u$m) d~al~am me$mahami~ 

prose$d~u$r d~an k $onse$k$u$e$nsi~ hu$k$u$m pe$mbatal ~an pe$ng$ang$k$atan anak$. 

Masy~arak$at, k$hu$su $sny~a orang$ tu$a ang$k$at, ag$ar l~e$bi~h me$mahami~ hak$ d~an 

k$e$waji~ban se$rta ri~si~k$o hu $k$u$m d~ari ~ pe$ng$ang$k$atan anak$. 

3. Manfaat K $e$bi~jak$an (Y~u$ri~d~i~s) 

Pe$ne$l~i~ti~an i~ni~ d~i~harapk$an d~apat me$mbe$ri~k$an masu$k$an bag$i~ pe$mbu$at 

k$e$bi~jak$an (pe$me$ri~ntah d~an l~e$mbag$a l ~e$g$i ~sl~ati~f) d~al~am me$ny~u$su$n atau$ 

me$ny~e$mpu$rnak$an pe$ratu$ran pe$ru$nd~ang$-u$nd ~ang$an te$rk$ai~t pe$ng$ang$k$atan anak$ d~an 
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pe$mbatal~anny~a, se$hi~ng$g$a te$rci~pta re$g$u$l~asi~ y~ang$ l ~e$bi~h je$l~as, ad ~i~l~, d~an 

me$mbe$ri~k$an pe$rl~i~nd~u $ng$an opti~mal~ bag$i ~ anak $. 

 

E. Kerangka Teori 

 1. Teori kepastian  Hukum 

    a. Pe$ng$e$rti~an k$e$pasti~an  Hu$k$u$m 

           K$e$pasti~an hu$k$u$m ad~al~ah su$atu$ k$ond~i~si ~ d~i~ mana hu$k$u$m d~apat me$mbe$ri~k$an 

k$e$je$l~asan, k$e$te$g$asan, d ~an ti~d~ak$ me$ni~mbu$l~k$an mu$l~ti~tafsi~r d~al ~am pe$ne$rapanny~a. 

K$e$pasti~an hu$k$u$m me$nu$ntu$t ad~any~a atu$ran y~ang$ je$l~as, k$onsi~ste$n, d~an d~apat 

d~i~pre$d~i~k$si~ se$hi~ng$g$a masy~arak$at me$ng$e$tahu$i~ hak$ d~an k$e$waji~banny~a.
33

 

          Me$nu$ru$t U$tre$cht, k$e$pasti~an hu $k$u$m me$ng$and~u$ng$ d ~u$a pe$ng$e$rti~an, y~ai~tu$ 

ad~any~a atu$ran y~ang$ be$rsi~fat u$mu$m se$hi~ng$g$a i~nd~i~vi~d~u$ me$ng$e$tahu$i~ pe$rbu $atan apa 

y~ang$ bol ~e$h atau$ ti~d~ak$ bol~e$h d ~i~l~ak $u$k$an, se$rta be$ru$pa jami~nan k$e$amanan hu$k$u$m 

bag$i~ i~nd~i ~vi~d~u$ d ~ari~ k$e$se$we$nang$-we$nang$an pe$me$ri~ntah.
34

 

D~al~am pe$rspe$k$ti~f hu$k$u$m pe$rd~ata, k$e$pasti~an hu$k$u$m sang$at pe$nti~ng$ u$ntu$k$ 

me$njami~n bahwa se$ti~ap pe$ri~sti~wa hu$k $u$m, te$rmasu$k$ pe$mbatal ~an pe$ne$tapan 

pe$ng$ang$k$atan anak $, me$mi~l~i~k$i~ d~asar hu$k$u$m y~ang$ je$l~as se$rta ak$i ~bat hu$k$u $m y~ang$ 

d~apat d ~i~pe$rtang$g$u$ng$jawabk$an. D ~e$ng$an ad~any~a k$e$pasti~an hu$k$u$m, mak$a ti~d~ak$ 

te$rjad~i~ pe$rbe$d~aan pe$nafsi~ran y~ang$ d ~apat me$ru$g$i ~k$an para pi~hak $, k$hu$su$sny~a anak$ 

se$bag$ai ~ pi~hak$ y~ang$ haru$s d~i~l~i~nd~u $ng$i~.
35

 

          D~al~am k$onte$k$s hu$k$u$m pe$rd ~ata, k$e$pasti~an hu$k$u$m sang$at pe$nti~ng$ d~al ~am 

se$ti~ap pe$rbu$atan hu$k $u$m, te$rmasu$k$ d~al~am hal~ pe$mbatal ~an pe$ne$tapan 

                                                           
33

 Su$d~i ~k$no Me$rtok$u$su$mo, Me$ng$e$nal~ Hu$k$u$m: Su$atu$ Pe$ng$antar, Y~og$y~ak$arta, 2007, hl~m. 

160–162. 
34

  U$tre$cht, Pe$ng$antar d ~al~am Hu$k$u$m I~nd~one$si~a, Jak$arta, 1989, hl~m. 27–29. 
35

 Satji~pto Rahard ~jo, I~l~mu$ Hu$k$u$m, Band ~u$ng$, 2012, hl~m. 53–55. 
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pe$ng$ang$k$atan anak $. K$e$pasti~an hu$k$u$m d~i~pe$rl~u$k$an u$ntu$k$ me$mbe$ri~k$an k$e$je$l~asan 

me$ng$e$nai ~ prose$d ~u$r, sy~arat, se$rta ak$i~bat hu$k$u$m d~ari~ pe$mbatal~an te$rse$bu$t, 

se$hi~ng$g$a ti~d ~ak$ me$ni ~mbu$l~k$an k$e$ti~d ~ak$pasti~an y~ang$ d~apat me$ru $g$i~k$an para pi~hak$, 

te$ru$tama anak$ se$bag$ai ~ pi~hak$ y~ang$ haru$s d ~i~l~i~nd ~u$ng$i~.
36

 

  hu$k$u$m ti~d~ak$ hany~a be$rfu$ng$si~ se$bag$ai~ pe$d~oman d~al ~am be$rti~nd~ak$, te$tapi~ 

ju$g$a se$bag$ai~ sarana u$ntu$k$ me$njami~n pe$rl ~i~nd~u$ng$an hu$k$u$m se$rta me$nci~ptak$an 

k$e$ad ~i~l~an d ~an k$e$te$rti ~ban d~al~am masy~arak$at
37

 

K$e$pasti~an hu$k$u$m ju$g$a be$rfu$ng$si~ se$bag$ai~ sarana u$ntu$k$ me$nce$g$ah 

te$rjad~i~ny~a pe$ny~al~ahg$u$naan hu$k$u$m ol~e$h pi~hak$-pi~hak$ te$rte$ntu$. D~al ~am hal~ 

pe$mbatal~an pe$ng$ang$k$atan anak$, tanpa ad ~any~a k$e$pasti~an hu$k$u $m y~ang$ je$l~as, ti~d~ak$ 

me$nu$tu$p k$e$mu$ng$k$i~nan ad~any~a pi~hak $ y~ang$ me$manfaatk$an ce$l~ah hu$k$u$m u$ntu$k$ 

k$e$pe$nti~ng$an pri~bad ~i~ y~ang$ d~apat me$ru $g$i~k$an anak$. Ol~e$h k$are$na i~tu$, k$e$pasti~an 

hu$k$u$m me$njad~i~ i ~nstru$me$n pe$nti~ng$ d~al~am me$l ~i~nd~u$ng$i ~ k$e$pe$nti~ng$an anak$.
38

 

 ti~d~ak$ hany~a be$rfu $ng$si~ se$bag$ai ~ pe$d ~oman normati~f, te$tapi~ ju$g$a se$bag$ai ~ 

i~nstru$me$n pe$rl ~i~nd~u$ng$an te$rhad~ap hak$-hak$ i~nd~i~vi~d~u$ se$rta se$bag$ai~ sarana u$ntu$k$ 

me$nci~ptak$an k$e$ad ~i~l~an d~an k$e$te$rti~ban d~al~am masy~arak$at. D~al~am k$onte$k$s 

pe$mbatal~an pe$ng$ang$k$atan anak$, k$e$pasti~an hu$k$u $m me$njad~i~ sang$at pe$nti~ng$ u$ntu$k$ 

me$njami~n bahwa se$ti~ap ti~nd~ak$an y~ang$ d~i~l~ak$u$k$an me$mi~l~i~k$i ~ d~asar hu$k $u$m y~ang$ 

je$l~as d~an ti~d~ak$ me$ru$g$i~k$an k$e$pe$nti~ng$an anak$.
39

 

D~al~am prak$ti~k$ny~a, ti~d ~ak$ jarang$ te$rjad~i ~ bahwa pe$mbatal~an pe$ng$ang$k$atan 

anak$ d~i~l~ak$u$k$an k$are$na ad~any~a cacat prose$d~u $ral~ atau$ pe$l ~ang$g$aran te$rhad ~ap 

k$e$te$ntu$an hu$k$u$m y~ang$ be$rl~ak $u$. Namu$n d~e$mi~k$i~an, k$e$pasti~an hu$k$u$m ti~d ~ak$ bol~e$h 

                                                           
36

 Bag$i~r Manan, Hu$k$u$m Posi~ti ~f I~nd~one$si~a, Y~og$y~ak$arta, 2004, hl~m. 67–69. 
37

 Satji~pto Rahard ~jo, Hu$k$u$m Prog$re$si~f, Jak$arta, 2009, hl~m. 89–91. 
38

 Fe$nce$ M. Wantu$, I~d~e$ D ~asar Asas K$e$pasti ~an Hu$k$u$m, Y~og$y~ak$arta, 2011, hl ~m. 80–82. 
39

 Satji~pto Rahard ~jo, Hu$k$u$m Prog$re$si~f, Jak$arta, 2009, hl~m. 92–94. 



  

  17 
  

d~i~pahami~ se$cara k$ak$u$, me$l~ai~nk$an haru$s d ~i~i~mbang$i~ d~e$ng$an pe$nd~e$k$atan y~ang$ 

be$rori~e$ntasi~ pad~a k$e$ad ~i~l~an su$bstanti~f. Arti~ny~a, me$sk$i~pu$n se$cara formal ~ te$rd~apat 

al~asan u $ntu$k$ me$mbatal~k$an pe$ng$ang$k$atan anak$, hak$i~m te$tap haru$s 

me$mpe$rti~mbang$k$an apak$ah pe$mbatal ~an te$rse$bu$t be$nar-be$nar me$mbe$ri~k$an 

manfaat atau$ ju$stru$ me$ni~mbu$l~k$an k$e$ru$g$i~an bag$i~ anak$.
40

 

 K$e$pasti~an hu$k$u $m ju$g$a be$rpe$ran d ~al~am me$mbe$ri~k$an pe$rl~i~nd ~u$ng$an 

te$rhad~ap pi~hak$-pi ~hak$ y~ang$ te$rl ~i~bat d~al ~am prose$s pe$ng$ang$k$atan anak$, te$rmasu$k$ 

orang$ tu$a k$and ~u$ng$ d ~an orang$ tu$a ang$k $at. D ~e$ng$an ad ~any~a atu$ran y~ang$ je$l~as, 

se$ti~ap pi ~hak$ d~apat me$mahami~ hak$ d ~an k$e$waji~banny~a se$rta k$onse$k$u $e$nsi~ hu$k$u$m 

y~ang$ mu$ng$k$i~n ti~mbu$l~ d~ari~ ti~nd ~ak$an y~ang$ d ~i~l~ak$u$k$an. Hal~ i~ni~ pe$nti~ng$ u$ntu$k$ 

me$nce$g$ah te$rjad~i ~ny~a se$ng$k$e$ta d ~i~ k$e$mu$d~i~an hari~ se$rta me$mbe$ri~k$an rasa aman 

bag$i~ se$mu$a pi~hak$ y~ang$ te$rl~i~bat.
41

 

          D~apat d ~i~si~mpu$l~k $an bahwa k$e$pasti~an hu$k$u$m d~al ~am pe$mbatal~an 

pe$ng$ang$k$atan anak $ ti~d~ak$ hany~a be$rfu$ng$si~ se$bag$ai~ l~and~asan normati~f, te$tapi~ ju$g$a 

se$bag$ai ~ sarana u$ntu$k$ me$njami~n pe$rl~i~nd ~u$ng$an hak$-hak$ anak$ se$cara me$ny~e$l~u$ru$h. 

K$e$pasti~an hu$k$u$m haru$s d~i~i~mpl~e$me$ntasi~k$an se$cara se$i~mbang$ d ~e$ng$an pri~nsi~p 

k$e$ad ~i~l~an d~an k$e$manfaatan, se$hi~ng$g$a se$ti~ap k$e$pu$tu$san y~ang$ d~i ~ambi~l~ be$nar-be$nar 

me$nce$rmi~nk$an pe$rl~i ~nd~u$ng$an te$rbai~k$ bag$i~ anak $ se$bag$ai~ su$bje$k$ hu$k$u$m y~ang$ 

haru$s d~i~l ~i~nd~u$ng$i~.
42

 

 hu$k$u$m ju$g$a me$nu$ntu$t ad~any~a k$onsi~ste$nsi~ d ~al~am pu$tu$san pe$ng$ad ~i~l~an. 

Pu$tu$san y~ang$ be$rbe$d~a-be$d~a te$rhad~ap k$asu$s y~ang$ se$ru$pa d ~apat me$ni~mbu$l~k$an 

k$e$ti~d~ak$pasti~an hu$k$u$m d~an me$ng$u$rang$i~ k $e$pe$rcay~aan masy~arak$at te$rhad ~ap 

l~e$mbag$a pe$rad~i ~l~an. Ol~e$h k$are$na i ~tu$, hak$i ~m d~i~harapk$an d~apat me$ru$ju$k$ pad~a 

                                                           
40

 Satji~pto Rahard ~jo, I~l~mu$ Hu$k$u$m, Band ~u$ng$, 2012, hl~m. 60–62. 
41

 R. Su$be$k$ti ~, Pok$ok$-Pok$ok$ Hu$k$u$m Pe$rd~ata, Jak$arta, 2005, hl~m. 52–54. 
42

  Su$d~i ~k$no Me$rtok$u$su$mo, Pe$ne$mu$an Hu $k$u$m, Y~og$y~ak$arta, 2009, hl ~m. 60–62. 



  

  18 
  

pe$ratu$ran pe$ru$nd~ang$-u$nd~ang$an, y~u$ri ~spru$d~e$nsi~, se$rta d ~ok$tri~n hu$k $u$m y~ang$ 

re$l~e$van d~al~am me$mu$tu$s pe$rk$ara pe$mbatal ~an pe$ng$ang$k$atan anak$. D~e$ng$an 

d~e$mi~k$i~an, te$rci~pta k$e$se$rag$aman d~al ~am pe$ne$rapan hu$k$u$m y~ang$ pad~a ak$hi~rny~a 

me$mbe$ri~k$an k$e$pasti~an bag$i~ masy~arak $at.
43

 

 be$rk$ai ~tan d~e$ng$an pe$rl~i~nd~u$ng$an te$rhad~ap aspe$k$ psi~k$ol~og$i ~s anak$. 

Pe$mbatal~an pe$ng$ang$k$atan anak$ bu$k$an hany~a pe$rsoal~an hu$k$u$m se$mata, te$tapi~ 

ju$g$a me$ny~ang$k$u$t k$ond ~i~si~ e$mosi~onal~ d ~an pe$rk$e$mbang$an me$ntal ~ anak$. Pe$ru$bahan 

statu$s k$e$l~u$arg$a se$cara ti~ba-ti~ba d~apat me$ni~mbu$l~k$an trau$ma atau$ g$ang$g$u$an 

psi~k$ol~og$i~s bag$i ~ anak$. Ol~e$h k$are$na i~tu$, d~al~am se$ti~ap prose$s pe$mbatal~an 

pe$ng$ang$k$atan anak$, d~i~pe$rl~u$k$an pe$nd~e$k$atan y~ang$ ti~d~ak $ hany~a l~e$g$al~i~sti~k$, te$tapi~ 

ju$g$a hu$mani~s d ~e$ng$an me$l~i~batk$an te$nag$a profe$si~onal~ se$pe$rti~ psi~k$ol~og$ atau$ 

pe$k$e$rja sosi~al~.
44

 

Ak$hi~rny~a, k$e$pasti~an hu$k$u$m d~al~am pe$mbatal~an pe$ng$ang$k$atan anak$ haru$s 

d~i~te$mpatk$an d~al~am k$e$rang$k$a pe$rl~i~nd ~u$ng$an anak$ se$cara k$ompre$he$nsi~f. Arti~ny~a, 

se$ti~ap k$e$bi~jak$an d~an k$e$pu$tu$san hu$k$u $m haru$s me$mpe$rti~mbang$k $an be$rbag$ai~ 

aspe$k$ y~ang$ me$mpe$ng$aru$hi~ k$e$hi~d~u$pan anak$, bai~k$ d~ari~ se$g$i~ hu$k$u$m, sosi~al~, 

mau$pu$n psi~k$ol~og$i~s. D~e$ng$an ad~any~a k$e$pasti~an hu$k$u$m y~ang$ d ~i~d~u $k$u$ng$ ol~e$h 

pe$nd~e$k$atan y~ang$ hol~i~sti~k$, d~i~harapk$an se$ti~ap k$e$pu$tu$san y~ang$ d~i~ambi~l ~ be$nar-

be$nar me$mbe$ri~k $an manfaat y~ang$ opti~mal~ bag$i~ anak$ se$rta me$njami~n te$rpe$nu$hi~ny~a 

hak$-hak$ny~a se$bag$ai~ su$bje$k$ hu$k$u$m y~ang$ d~i ~l~i~nd~u $ng$i~ ol ~e$h ne$g$ara.
45

 

Se$l~ai~n aspe$k $-aspe$k$ te$rse$bu$t, k$e$pasti~an hu$k$u$m d~al~am pe$mbatal~an 

pe$ng$ang$k$atan anak $ ju$g$a haru$s me$mpe$rhati~k$an pri~nsi~p transparansi~ d~an 

ak$u$ntabi~l~i ~tas d~al~am prose$s pe$rad~i ~l~an. Se$ti~ap pu $tu$san y~ang$ d~i ~jatu$hk$an ol~e$h hak$i~m 

                                                           
43

 Su$d~i ~k$no Me$rtok$u$su$mo, Pe$ne$mu$an Hu $k$u$m, Y~og$y~ak$arta, 2009, hl ~m. 65–67. 
44

 Satji~pto Rahard ~jo, Hu$k$u$m Prog$re$si~f, Jak$arta, 2009, hl~m. 100–102. 
45

 Fe$nce$ M. Wantu$, I~d~e$ D ~asar Asas K$e$pasti ~an Hu$k$u$m, Y~og$y~ak$arta, 2011, hl ~m. 90–92. 
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haru$s d~i ~se$rtai~ d ~e$ng$an pe$rti~mbang$an hu$k$u $m y~ang$ je$l~as, l~og$i~s, d ~an d~apat 

d~i~pe$rtang$g$u$ng$jawabk$an. Hal~ i~ni~ pe$nti~ng$ ag$ar para pi~hak$ me$mahami~ d~asar 

pe$rti~mbang$an hak$i~m se$rta u$ntu$k$ me$nce$g$ah mu$ncu$l~ny~a k$e$cu$ri~g$aan te$rhad~ap 

ad~any~a prak$ti~k$ pe$ny~al ~ahg$u$naan we$we$nang$ d ~al~am prose$s pe$rad~i~l ~an.
46

 

K$e$pasti~an hu$k$u$m ju$g$a me$nu$ntu$t ad~any~a ak$se$s te$rhad ~ap k$e$ad ~i~l~an (acce$ss 

to ju$sti~ce$) bag$i~ se$mu$a pi~hak$ y~ang$ te$rl~i~bat, te$rmasu$k$ anak$ se$bag$ai~ su$bje$k$ u$tama 

d~al~am pe$rk$ara pe$ng$ang$k$atan anak$. D ~al~am hal~ i~ni~, ne$g$ara haru$s me$masti~k$an 

bahwa se$ti~ap pi~hak$ me$mi~l~i~k$i~ k $e$se$mpatan y~ang$ sama u$ntu$k$ me$ng$aju$k$an 

k$e$be$ratan, pe$mbe$l~aan, atau$ u$pay~a hu $k$u$m l~ai ~nny~a apabi~l~a me$rasa d ~i~ru$g$i ~k$an. 

D~e$ng$an d ~e$mi~k$i~an, k$e$pasti~an hu$k$u$m ti~d ~ak$ hany~a te$rce$rmi~n d ~al~am atu$ran te$rtu$l~i~s, 

te$tapi~ ju$g$a d ~al~am prak$ti~k$ pe$ne$g$ak$an hu$k$u $m y~ang$ ad~i~l~ d ~an ti~d ~ak$ d ~i~sk$ri~mi~nati~f.
47

 

  K$e$pasti~an hu$k$u$m ju$g$a be$rfu $ng$si~ se$bag$ai~ sarana e$d~u$k $asi~ bag$i ~ 

masy~arak$at me$ng$e$nai~ pe$nti~ng$ny~a me$matu$hi~ prose$d ~u$r hu$k$u$m d~al~am 

pe$ng$ang$k$atan anak $. Bany~ak$ k$asu$s pe$mbatal~an pe$ng$ang$k$atan anak $ y~ang$ te$rjad~i~ 

k$are$na k$u$rang$ny~a pe$mahaman masy~arak$at te$rhad~ap atu$ran y~ang$ be$rl~ak$u$, se$pe$rti~ 

me$l~ak$u$k$an pe$ng$ang$k$atan anak$ se$cara ti~d~ak$ re$smi~ atau$ tanpa pe$ne$tapan 

pe$ng$ad ~i~l~an. Ol~e$h k$are$na i~tu$, d~i~pe$rl~u$k $an pe$ran ak$ti~f pe$me$ri~ntah d~an l~e$mbag$a 

te$rk$ai~t u$ntu$k$ me$mbe$ri ~k$an sosi~al~i~sasi~ d~an e$d~u$k$asi~ hu$k$u$m k$e$pad~a masy~arak$at 

ag$ar te$rci~pta k$e$sad~aran hu$k$u$m y~ang$ l~e$bi~h bai~k$.
48

 

  D~apat d~i~te$g$ask$an bahwa k$e$pasti~an hu$k$u$m d~al~am pe$mbatal~an 

pe$ng$ang$k$atan anak$ me$ru$pak$an su$atu$ k $e$bu$tu$han y~ang$ ti~d~ak$ d ~apat d~i ~abai~k$an. 

K$e$pasti~an hu$k$u$m ti~d~ak $ hany~a me$mbe$ri~k$an pe$rl~i~nd~u$ng$an te$rhad~ap hak$-hak$ anak$, 
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te$tapi~ ju$g$a me$njami~n bahwa se$ti~ap prose$s hu$k$u$m be$rjal~an se$cara ad ~i~l~, 

transparan, d~an d~apat d~i~pe$rtang$g$u$ng$jawabk$an. Ol~e$h k$are$na i~tu$, pe$ne$rapan 

k$e$pasti~an hu$k$u$m haru$s te$ru$s d ~i~ti~ng$k$atk$an me$l~al~u$i ~ pe$mbaru$an re$g$u$l ~asi~, 

pe$ni~ng$k$atan k$u$al~i~tas aparat pe$ne$g$ak$ hu$k$u$m, se$rta k$e$sad~aran hu$k $u$m masy~arak$at 

y~ang$ l~e$bi~h bai ~k$.
49

 

D~al~am k$onte$k$s pe$mbaharu$an hu$k$u$m, k$e$pasti~an hu$k$u$m d~al~am 

pe$mbatal~an pe$ng$ang$k$atan anak$ ju$g$a me$nu$ntu$t ad~any~a e$val~u$asi~ te$rhad~ap 

pe$ratu$ran pe$ru$nd ~ang$-u$nd~ang$an y~ang$ be$rl~ak$u$. Pe$ru$bahan sosi~al~ y~ang$ te$rjad~i~ d ~i~ 

masy~arak$at se$ri ~ng$k$al~i ~ ti~d~ak$ d~i~i~k$u$ti~ d~e$ng$an pe$rk$e$mbang$an hu$k$u$m y~ang$ 

me$mad~ai ~, se$hi~ng$g$a me$ni~mbu$l~k$an k$e$k$osong$an hu$k$u$m atau$ k$e$ti~d ~ak$je$l~asan 

norma. Ol~e$h k$are$na i~tu$, pe$mbaharu$an hu$k$u$m me$njad~i~ pe$nti~ng$ u$ntu$k$ 

me$masti~k$an bahwa atu$ran me$ng$e$nai~ pe$ng$ang$k$atan anak$, te$rmasu$k$ 

pe$mbatal~anny~a re$ntan.
50

 

2. Teori Perlindungan Hukum 

         Pe$rl~i~nd~u $ng$an hu$k$u$m me$ru$pak$an sal ~ah satu$ k$onse$p fu$nd~ame$ntal~ d~al~am 

i~l~mu$ hu$k$u$m y~ang$ be$rtu$ju$an u$ntu$k$ me$mbe$ri~k $an jami~nan te$rhad ~ap hak$-hak$ 

su$bje$k$ hu$k$u $m ag$ar ti~d~ak$ d~i ~l~ang$g$ar ol~e$h pi~hak$ l~ai~n. D ~al~am k$onte$k $s ne$g$ara 

hu$k$u$m, pe$rl~i ~nd~u$ng$an hu$k$u$m me$njad~i ~ k$e$waji~ban ne$g$ara u$ntu$k$ me$njami~n 

te$rci~ptany~a k$e$ad~i ~l~an, k$e$pasti~an, d~an k$e$manfaatan bag$i~ se$l~u$ru$h warg$a ne$g$ara, 

te$rmasu$k$ anak$ se$bag$ai ~ k$e$l~ompok$ y~ang$.
51

 

Me$nu$ru$t Satji~pto Rahard~jo, pe$rl ~i~nd~u$ng$an hu $k$u$m ad~al ~ah u $pay~a u$ntu$k$ 

me$l~i~nd~u$ng$i~ k$e$pe$nti~ng$an se$se$orang$ d ~e$ng$an cara me$ng$al ~ok$asi~k $an su$atu$ 

k$e$k$u$asaan k$e$pad~any~a u$ntu$k$ be$rti~nd~ak $ d~al~am rang$k$a k$e$pe$nti~ng$anny~a te$rse$bu$t. 
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Pe$rl~i~nd~u$ng$an hu $k$u$m ti~d~ak$ hany~a be$rbe$ntu$k $ pe$rl~i~nd ~u$ng$an re$pre$si~f (se$te$l~ah 

te$rjad~i~ pe$l~ang$g$aran), te$tapi~ ju$g$a pe$rl~i~nd ~u$ng$an pre$ve$nti~f y~ang$ be$rtu$ju$an u$ntu$k$ 

me$nce$g$ah te$rjad~i~ny~a pe$l~ang$g$aran hu$k$u$m.
52

 

           Me$nu$ru$t Phi~l~i ~pu$s M. Had ~jon, pe$rl~i~nd ~u$ng$an hu$k$u$m d ~i~be$d~ak$an me$njad~i~ 

d~u$a be$ntu$k$, y~ai~tu$ pe$rl~i~nd~u$ng$an hu$k $u$m pre$ve$nti~f d~an pe$rl~i~nd ~u$ng$an hu$k$u$m 

re$pre$si~f. Pe$rl~i ~nd~u$ng$an hu$k$u$m pre$ve$nti~f be$rtu$ju$an u$ntu$k$ me$nce$g$ah te$rjad~i~ny~a 

se$ng$k$e$ta d ~e$ng$an me$mbe$ri~k$an k$e$se$mpatan k$e$pad~a masy~arak$at u$ntu$k$ 

me$ng$aju$k$an k$e$be$ratan atau$ pe$nd~apat se$be$l~u$m su$atu$ k$e$pu$tu$san d~i~te$tapk$an. 

Se$d~ang$k$an pe$rl~i ~nd~u$ng$an hu$k$u$m re$pre$si~f be$rtu$ju$an u$ntu$k$ me$ny~e$l~e$sai~k$an 

se$ng$k$e$ta y~ang$ te$l~ah te$rjad~i~ me$l~al~u$i~ l~e$mbag$a pe$rad~i~l~an
53

. 

 D~al~am pe$rspe$k$ti~f hu$k$u$m pe$rd~ata, pe$rl~i ~nd~u$ng$an hu$k$u$m te$rhad~ap anak$ 

d~al~am pe$mbatal~an pe$ng$ang$k$atan anak$ be$rk$ai~tan d~e$ng$an ak$i~bat hu$k$u$m y~ang$ 

d~i~ti~mbu$l~k$an d ~ari ~ hu$bu$ng$an k$e$pe$rd~ataan antara anak$ d~an orang$ tu$a ang$k $at. 

Pe$mbatal~an pe$ng$ang$k$atan anak$ d~apat be$rd~ampak$ pad~a statu$s hu$k$u$m anak$, 

te$rmasu$k$ hu $bu$ng$an pe$rwal~i~an, hak$ wari~s, d ~an tang$g$u $ng$ jawab pe$me$l ~i~haraan. 

Ol~e$h k$are$na i~tu$, pe$rl~i~nd~u$ng$an hu$k$u $m d~i~pe$rl~u$k$an u$ntu$k$ me$masti~k$an bahwa 

pe$ru$bahan statu$s te$rse$bu$t ti~d~ak$ me$ru $g$i~k$an k $e$pe$nti~ng$an anak$.
54

 

             Te$ori~ pe$rl ~i~nd~u $ng$an hu$k$u$m d~al~am pe$mbatal~an pe$ng$ang$k$atan anak$ 

me$ne$g$ask$an bahwa hu$k$u$m haru$s be$rfu$ng$si~ se$bag$ai~ al~at u$ntu$k$ me$l ~i~nd~u$ng$i~ hak$-

hak$ anak$ se$cara me$ny~e$l~u$ru$h. Pe$rl~i~nd ~u$ng$an hu$k$u$m ti~d~ak$ hany~a d~i~wu $ju$d~k$an 

me$l~al~u$i ~ pe$ratu$ran pe$ru$nd~ang$-u$nd ~ang$an, te$tapi~ ju$g$a me$l ~al~u$i ~ i~mpl~e$me$ntasi~ y~ang$ 

te$pat ol~e$h aparat pe$ne$g$ak$ hu$k$u$m. Ol~e$h k$are$na i~tu$, se$ti~ap prose$s pe$mbatal~an 

pe$ng$ang$k$atan anak$ haru$s d~i~l~ak$u$k$an d~e$ng$an me$mpe$rti~mbang$k$an aspe$k$ k$e$ad ~i~l~an, 
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k$e$pasti~an hu$k$u$m, se$rta k$e$manfaatan bag$i~ anak $ se$bag$ai ~ su$bje$k $ u$tama y~ang$ haru$s 

d~i~l~i~nd ~u$ng$i~.
55

 

 D~al~am pe$rk$e$mbang$an te$ori~ hu$k$u$m mod~e$rn, pe$rl~i~nd ~u$ng$an hu$k $u$m 

ti~d~ak$ hany~a d~i~pand ~ang$ se$bag$ai ~ u$pay~a ne$g$ara d~al~am me$njag$a k$e$te$rti~ban, te$tapi~ 

ju$g$a se$bag$ai~ sarana u $ntu$k$ me$njami~n hak$ asasi~ manu$si~a, te$rmasu$k $ hak$ anak$. 

Anak$ se$bag$ai~ su$bje$k$ hu$k$u$m me$mi~l~i~k$i~ posi~si~ y~ang$ k$hu$su$s k$are$na 

k$e$te$rbatasanny~a se$cara fi~si~k$ d~an me$ntal~, se$hi~ng$g$a me$mbu$tu$hk$an pe$rl~i ~nd~u$ng$an 

y~ang$ l~e$bi~h d ~i~band ~i~ng$k$an orang$ d ~e$wasa. Ol~e$h k$are$na i~tu$, d ~al~am se$ti~ap aspe$k$ 

hu$k$u$m y~ang$ be$rk $ai~tan d~e$ng$an anak $, te$rmasu$k$ pe$mbatal~an pe$ng$ang$k$atan anak$, 

ne$g$ara haru $s me$mbe$ri~k$an pe$rhati~an k$hu$su$s ag$ar hak$-hak$ anak$ te$tap te$rjami~n.
56

 

Me$nu$ru$t Mu$chsi~n, pe$rl~i~nd~u$ng$an hu$k$u $m ad ~al~ah se$g$al~a u$pay~a y~ang$ 

d~i~l~ak$u $k$an u$ntu$k$ me$njami~n ad~any~a k$e$pasti~an hu$k$u$m g$u$na me$mbe$ri~k$an 

pe$rl~i~nd ~u$ng$an k$e$pad~a masy~arak$at d ~ari ~ ti~nd ~ak$an se$we$nang$-we$nang$. D~al ~am 

k$onte$k$s i~ni~, pe$rl~i~nd~u $ng$an hu$k$u$m te$rhad~ap anak$ d~al~am pe$mbatal~an 

pe$ng$ang$k$atan anak$ haru$s mampu$ me$mbe$ri~k$an jami~nan bahwa se$ti~ap k$e$pu$tu$san 

y~ang$ d ~i~ambi~l ~ ti~d~ak$ be$rsi~fat d ~i~sk$ri~mi~nati~f d ~an te$tap me$ng$u$tamak$an k$e$pe$nti~ng$an 

anak$.
57

 

 Se$ti~ono me$ng$e$mu$k$ak$an bahwa pe$rl ~i~nd~u$ng$an hu$k$u$m me$ru$pak$an 

ti~nd~ak$an atau$ u$pay~a u$ntu$k$ me$l~i~nd ~u$ng$i~ masy~arak$at d~ari~ pe$rbu $atan se$we$nang$-

we$nang$ ol~e$h pe$ng$u$asa y~ang$ ti~d ~ak$ se$su$ai~ d~e$ng$an atu$ran hu $k$u$m, g$u$na 

me$wu$ju$d~k$an k$e$te$rti~ban d~an k$e$te$ntraman se$hi ~ng$g$a me$mu$ng$k$i ~nk$an manu$si~a 

u$ntu$k$ me$ni~k$mati~ martabatny~a se$bag$ai~ manu$si~a. Pe$nd~apat i~ni~ me$ne$g$ask$an bahwa 
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pe$rl~i~nd ~u$ng$an hu$k $u$m me$mi~l~i~k$i~ d~i ~me$nsi~ moral~ y~ang$ k$u $at, te$ru$tama d~al~am 

me$mbe$ri~k$an pe$rl~i~nd~u $ng$an k$e$pad ~a k$e$l~ompok$ re$ntan se$pe$rti~ anak$.
58

 

 Pe$rl~i~nd~u$ng$an hu$k$u$m ju$g$a haru$s me$mpe$rhati~k$an k$e$se$i ~mbang$an antara 

hak$ d~an k$e$waji~ban para pi~hak$ y~ang$ te$rl~i~bat. Orang$ tu$a ang$k$at se$bag$ai~ pi~hak$ 

y~ang$ me$ng$aju$k$an pe$mbatal~an pe$ng$ang$k $atan anak$ te$tap me$mi~l~i~k$i ~ tang$g$u$ng$ 

jawab moral ~ d~an hu$k$u$m te$rhad ~ap anak$ y~ang$ pe$rnah d~i~asu$hny~a. Ol~e$h k$are$na i~tu$, 

pe$mbatal~an pe$ng$ang$k$atan anak$ ti~d ~ak$ se$rta-me$rta me$ng$hapu$s tang$g$u $ng$ jawab 

te$rse$bu$t, te$ru $tama apabi ~l~a pe$mbatal~an te$rse$bu $t d~apat be$rd~ampak$ ne$g$ati~f te$rhad~ap 

anak$

59
 

D~e$ng$an d~e$mi~k$i~an, te$ori~ pe$rl ~i~nd~u$ng$an hu$k$u$m d~al~am pe$mbatal~an 

pe$ng$ang$k$atan anak$ me$ne$k$ank$an pe$nti~ng$ny~a pe$nd~e$k$atan y~ang$ k$ompre$he$nsi~f d~an 

be$rori~e$ntasi~ pad~a k$e$pe$nti~ng$an anak$. Pe$rl~i~nd ~u$ng$an hu$k$u$m ti~d~ak $ hany~a te$rbatas 

pad~a aspe$k$ normati~f, te$tapi~ ju$g$a haru$s mampu$ me$mbe$ri~k$an pe$rl~i~nd~u $ng$an ny~ata 

te$rhad~ap k$e$hi ~d~u$pan anak$ se$cara me$ny~e$l~u$ru$h. Ol~e$h k$are$na i~tu$, se$ti~ap k$e$bi~jak$an 

d~an k$e$pu$tu$san hu$k$u$m haru$s me$mpe$rti~mbang$k $an aspe$k$ k$e$ad~i~l ~an, k $e$pasti~an, d~an 

k$e$manfaatan ag$ar d ~apat me$mbe$ri~k$an pe$rl~i~nd~u $ng$an y~ang$ opti~mal~ bag$i ~ anak$.
60

 

D~al~am pe$rspe$k$ti~f y~ang$ l~e$bi~h k$ompre$he$nsi ~f, te$ori~ pe$rl ~i~nd~u $ng$an hu$k$u $m 

ti~d~ak$ d~apat d~i~pi~sahk$an d~ari~ k$onse$p ne$g$ara hu$k$u$m (re$chtstaat) y~ang$ 

me$ne$mpatk$an hu $k$u$m se$bag$ai ~ al~at u$ntu$k$ me$l ~i~nd~u$ng$i~ hak $-hak$ warg$a ne$g$ara. 

D~al~am ne$g$ara hu$k$u$m, pe$rl~i ~nd~u$ng$an hu$k$u $m me$ru$pak$an mani~fe$stasi~ d~ari~ 

pe$ng$ak$u$an d ~an pe$ng$hormatan te$rhad~ap hak$ asasi~ manu$si~a. Hal ~ i~ni~ be$rarti~ bahwa 

se$ti~ap ti~nd ~ak$an hu$k$u$m, te$rmasu$k$ d~al~am hal~ pe$mbatal~an pe$ng$ang$k$atan anak$, 
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haru$s d~i~d ~asark$an pad~a pri~nsi~p pe$rl~i ~nd~u$ng$an te$rhad~ap hak$-hak$ d ~asar anak$ se$bag$ai ~ 

manu$si~a.
61

 

Me$nu$ru$t Fi~tzg$e$ral ~d~ se$bag$ai~mana d~i~k$u $ti~p ol~e$h Satji~pto Rahard~jo, hu$k$u $m 

be$rtu$ju$an u$ntu$k$ me$ng$i~nte$g$rasi~k$an d~an me$ng$oord~i~nasi~k$an be$rbag$ai~ k$e$pe$nti~ng$an 

d~al~am masy~arak$at. Pe$rl~i ~nd~u$ng$an hu $k$u$m d~al~am hal~ i~ni~ be$rfu$ng$si~ u$ntu$k$ me$ng$atu$r 

be$ntu$ran k$e$pe$nti~ng$an ag$ar ti~d~ak$ te$rjad~i~ pe$l~ang$g$aran te$rhad~ap hak$-hak$ i~nd~i~vi~d~u$. 

D~al~am k$onte$k$s pe$mbatal~an pe$ng$ang$k $atan anak$, te$rd~apat pote$nsi~ be$ntu$ran 

k$e$pe$nti~ng$an antara orang$ tu$a ang$k$at, orang$ tu$a k$and~u$ng$, d~an anak $ i~tu$ se$nd~i~ri~, 

se$hi~ng$g$a hu$k$u$m haru$s had~i~r u$ntu$k$ me$mbe$ri~k$an pe$rl~i~nd ~u$ng$an y~ang$ se$i~mbang$ 

bag$i~ se$mu$a pi~hak$, d ~e$ng$an te$tap me$ng$u$tamak$an k$e$pe$nti~ng$an anak $.
62

 

 Te$ori~ pe$rl~i ~nd~u$ng$an hu$k$u$m ju$g$a be$rk$ai ~tan e$rat d~e$ng$an k$onse$p hak$ 

su$bje$k$ti~f, y~ai~tu$ hak$ y~ang$ d ~i~mi~l~i~k $i~ ol~e$h i~nd ~i~vi~d ~u$ y~ang$ d~i~l~i ~nd~u$ng$i ~ ol~e$h hu$k$u$m. 

Anak$ se$bag$ai~ su$bje$k$ hu$k$u$m me$mi~l~i~k$i~ hak$ su$bje$k$ti~f y~ang$ haru$s d~i~jami~n 

pe$me$nu$hanny~a, te$rmasu$k$ d~al~am si~tu$asi~ pe$mbatal~an pe$ng$ang$k$atan anak$. Hak$-

hak$ te$rse$bu $t me$l~i~pu$ti~ hak$ u$ntu$k$ hi~d~u$p, tu$mbu$h, be$rk$e$mbang$, me$nd~apatk$an 

pe$rl~i~nd ~u$ng$an, se$rta me$mpe$rol~e$h i~d ~e$nti~tas hu$k$u$m y~ang$ je$l~as. Ol~e$h k$are$na i~tu$, 

se$ti~ap ti~nd~ak $an hu$k$u$m y~ang$ be$rpote$nsi~ me$ng$u $rang$i~ atau$ me$ng$hi~l~ang$k$an hak$-

hak$ te$rse$bu $t haru$s d~i~l~ak$u$k$an d~e$ng$an sang$at hati~-hati~ d~an be$rd ~asark$an 

pe$rti~mbang$an hu$k$u$m y~ang$ matang$.
63

 

D~al~am k$ai ~tanny~a d~e$ng$an hu$k$u$m pe$rd~ata, pe$rl~i ~nd~u$ng$an hu$k$u$m te$rhad ~ap 

anak$ ju$g$a me$ncak$u$p aspe$k$ hu$bu$ng$an k$e$pe$rd~ataan y~ang$ ti~mbu$l~ ak$i~bat 

pe$ng$ang$k$atan anak$. Pe$ng$ang$k$atan anak$ me$nci ~ptak$an hu$bu$ng$an hu$k$u$m antara 
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anak$ d~an orang$ tu$a ang$k$at y~ang$ me$l~i~pu$ti~ hak$ d~an k$e$waji~ban te$rte$ntu$, se$pe$rti~ 

pe$me$l~i~haraan, pe$nd ~i~d ~i~k$an, d~an d ~al~am be$be$rapa hal~ be$rk$ai~tan d~e$ng$an hak$ wari~s. 

Apabi~l~a te$rjad~i~ pe$mbatal ~an pe$ng$ang$k$atan anak$, mak$a hu$bu$ng$an hu$k$u $m te$rse$bu$t 

d~apat be$ru$bah atau$ bahk$an te$rpu$tu$s. Ol~e$h k$are$na i~tu$, pe$rl~i~nd~u $ng$an hu$k$u$m 

d~i~pe$rl~u$k$an u$ntu$k$ me$masti~k$an bahwa pe$ru$bahan te$rse$bu$t ti~d~ak$ me$ng$ak$i ~batk$an 

k$e$ru$g$i ~an bag$i~ anak $, te$ru$tama d~al~am hal~ pe$me$nu$han k$e$bu$tu$han hi~d~u$p d~an 

k$e$se$jahte$raanny~a.
64

 

 Pe$rl~i~nd~u$ng$an hu$k$u$m ju$g$a haru$s me$mpe$rhati~k$an pri~nsi~p proporsi~onal~i~tas, 

y~ai~tu$ k$e$se$i ~mbang$an antara k $e$pe$nti~ng$an y~ang$ d~i~l~i~nd~u$ng$i~ d~e$ng$an ti~nd~ak$an y~ang$ 

d~i~ambi~l~. D ~al~am pe$mbatal~an pe$ng$ang$k$atan anak$, ti~nd~ak$an pe$mbatal ~an haru$s 

be$nar-be$nar d~i~d ~asark$an pad~a al ~asan y~ang$ sah d~an proporsi~onal~, se$rta ti~d~ak $ 

be$rl~e$bi~han se$hi~ng$g$a me$ru$g$i~k$an anak$. Hak$i~m se$bag$ai ~ pi~hak $ y~ang$ be$rwe$nang$ 

me$mu$tu$s pe$rk$ara haru $s mampu$ me$ni~l~ai~ se$cara obje$k$ti~f apak$ah pe$mbatal~an 

te$rse$bu$t me$ru$pak$an l~ang$k$ah te$rbai~k$ bag$i ~ anak $ atau$ ju$stru$ se$bal~i ~k$ny~a
65

 

           Pe$rl~i~nd~u $ng$an hu$k$u$m d~al~am pe$mbatal~an pe$ng$ang$k$atan anak$ ju$g$a 

be$rk$ai ~tan d~e$ng$an pe$nd~e$k$atan re$storati~f, y~ai~tu$ pe$nd~e$k$atan y~ang$ be$rfok $u $s pad~a 

pe$mu$l~i~han k$e$ad ~aan d ~an k$e$se$jahte$raan anak $. Pe$nd~e$k$atan i~ni~ me$ne$k$ank$an bahwa 

tu$ju$an u$tama d~ari~ hu$k$u $m bu$k$an hany~a me$ng$hu$k$u$m atau$ me$mbatal~k$an su$atu$ 

hu$bu$ng$an hu$k$u$m, te$tapi~ ju$g$a me$masti~k$an bahwa anak $ te$tap me$nd~apatk$an 

pe$rl~i~nd ~u$ng$an d~an k$e$hi~d ~u$pan y~ang$ l~ay~ak$ se$te$l~ah te$rjad~i~ny~a pe$mbatal ~an. D~e$ng$an 

d~e$mi~k$i~an, pe$rl~i ~nd~u$ng$an hu$k$u$m haru$s mampu$ me$mbe$ri~k$an sol~u$si~ y~ang$ ti~d~ak$ 

hany~a be$rsi~fat formal ~, te$tapi~ ju$g$a su$bstanti~f.
66
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 Pe$rl~i~nd~u$ng$an hu$k $u$m te$rhad ~ap anak$ d~al ~am pe$mbatal~an pe$ng$ang$k $atan 

anak$ ju$g$a me$nu$ntu$t ad ~any~a pe$ran ak$ti~f ne$g$ara me$l~al~u $i~ l~e$mbag$a-l~e$mbag$a te$rk$ai~t, 

se$pe$rti~ pe$ng$ad~i~l~an, d~i ~nas sosi~al~, d~an l~e$mbag$a pe$rl~i~nd ~u$ng$an anak $. Si~ne$rg$i~ antar 

l~e$mbag$a i~ni ~ sang$at pe$nti~ng$ u$ntu$k$ me$masti~k$an bahwa se$ti~ap prose$s hu$k$u$m y~ang$ 

d~i~l~ak$u $k$an be$nar-be$nar me$mpe$rhati~k $an k$ond~i~si~ d~an k$e$bu$tu$han anak $. Tanpa 

ad~any~a k$oord ~i~nasi~ y~ang$ bai~k$, pe$rl~i~nd~u $ng$an hu$k$u$m y~ang$ d~i ~be$ri ~k$an be$rpote$nsi~ 

ti~d~ak$ e$fe$k $ti~f d~an ti~d~ak $ me$ny~e$ntu$h k$e$pe$nti~ng$an anak$ se$cara l ~ang$su$ng$.
67

 

Ak$hi~rny~a, d~apat d~i~te$g$ask$an bahwa te$ori~ pe$rl~i~nd~u$ng$an hu$k$u$m d ~al~am 

pe$mbatal~an pe$ng$ang$k$atan anak$ me$ru$pak$an su$atu$ k$onse$p y~ang$ k$ompl~e$k$s d~an 

mu$l~ti~d~i~me$nsi~onal~. Pe$rl~i~nd~u$ng$an hu$k$u$m ti~d~ak$ hany~a be$rk$ai~tan d~e$ng$an pe$ne$rapan 

atu$ran hu $k$u$m se$cara formal~, te$tapi~ ju$g$a me$ncak$u$p aspe$k $ moral ~, sosi~al~, d ~an 

psi~k$ol~og$i~s y~ang$ me$mpe$ng$aru$hi~ k$e$hi~d~u $pan anak$. Ol~e$h k$are$na i~tu$, d~al~am se$ti~ap 

prose$s pe$mbatal~an pe$ng$ang$k$atan anak$, hu $k$u$m haru$s mampu$ be$rfu$ng$si~ se$bag$ai ~ 

al~at pe$rl~i ~nd~u$ng$an y~ang$ me$ny~e$l ~u$ru$h, y~ang$ ti~d~ak$ hany~a me$mbe$ri ~k$an k$e$pasti~an 

hu$k$u$m, te$tapi~ ju$g$a me$njami~n k$e$ad ~i~l~an d ~an k$e$se$jahte$raan bag$i~ anak$ se$bag$ai ~ 

pi~hak$ y~ang$ pal~i ~ng$ re$ntan.
68

 

3. Teori  Perjanjian  

         Pe$rjanji~an me$ru $pak$an su$atu$ pe$rbu $atan hu$k$u$m d~i~ mana satu$ orang$ atau$ 

l~e$bi~h me$ng$i~k$atk$an d ~i~ri~ny~a te$rhad ~ap satu$ orang$ l~ai~n atau$ l~e$bi~h. D~al~am hu$k$u$m 

pe$rd~ata I~nd ~one$si~a, pe$ng$e$rti~an pe$rjanji~an d~i ~atu$r d~al~am Pasal~ 1313 K$U$H Pe$rd~ata 

y~ang$ me$ny~atak$an bahwa pe$rjanji~an ad ~al~ah su$atu$ pe$rbu$atan d~e$ng$an mana satu$ 

orang$ atau $ l~e$bi ~h me$ng$i~k$atk$an d~i~ri~ny~a te$rhad~ap satu$ orang$ l~ai ~n atau$ l ~e$bi~h.
69
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          D~al~am prak$ti~k$ k$e$hi~d~u$pan masy~arak$at, pe$rjanji~an l ~i~san se$ri~ng$ te$rjad~i ~ 

k$are$na d~i~ang$g$ap l~e$bi~h se$d~e$rhana d~an prak$ti ~s. Mi~sal~ny~a d~al~am hu$bu$ng$an 

k$e$k$e$l ~u$arg$aan atau$ k$e$pe$rcay~aan, te$rmasu$k $ d~al~am k$onte$k$s pe$ny~e$rahan anak$ 

se$cara i ~nformal ~ d~ari~ orang$ tu$a bi~ol ~og$i~s k $e$pad ~a pi~hak$ l~ai~n. Me$sk$i~pu$n d~e$mi~k$i~an, 

pe$rjanji~an se$macam i~ni ~ te$tap me$mi~l~i ~k$i~ k$onse$k$u$e$nsi~ hu$k$u$m apabi~l ~a me$me$nu$hi~ 

u$nsu$r-u$nsu$r pe$rjanji~an
70

. 

             D~i~ sampi~ng$ asas k$e$be$basan be$rk$ontrak$, te$rd~apat pu$l~a asas 

k$onse$nsu$al~i ~sme$ y~ang$ me$ny~atak$an bahwa su$atu$ pe$rjanji~an te$l~ah l~ahi ~r se$jak$ 

te$rcapai~ny~a k$e$se$pak$atan antara para pi~hak$, tanpa me$me$rl~u$k$an formal~i~tas 

te$rte$ntu$, k$e$cu$al~i ~ d~i~te$ntu$k$an l~ai~n ol~e$h u$nd~ang$-u$nd~ang$. Hal~ i~ni~ me$nu$nju$k$k$an 

bahwa pad~a d~asarny~a hu$k$u$m pe$rjanji~an d~i ~ I~nd~one$si~a me$ng$anu$t si~ste$m y~ang$ 

se$d~e$rhana d~an fl~e$k$si~be$l~, se$hi~ng$g$a pe$rjanji~an l~i~san pu$n d~apat me$mi~l~i~k$i~ k$e$k$u$atan 

me$ng$i ~k$at se$panjang$ me$me$nu$hi~ sy~arat sahny~a pe$rjanji~an.⁷ 

         Namu$n d~e$mi~k$i ~an, d~al~am pe$rk$e$mbang$anny~a, asas k$e$be$basan be$rk$ontrak$ 

ti~d~ak$ l~ag$i ~ be$rsi~fat mu$tl~ak$. Ne$g$ara me$l ~al~u$i ~ pe$ratu$ran pe$ru $nd~ang$-u$nd~ang$an 

me$mbe$ri~k$an pe$mbatasan d~e$mi~ me$l~i~nd~u $ng$i~ k$e$pe$nti~ng$an u$mu$m, k$e$te$rti~ban, d~an 

k$e$su$si~l~aan. Ol~e$h k$are$na i~tu$, su$atu$ pe$rjanji~an ti~d~ak$ bol~e$h be$rte$ntang$an d~e$ng$an 

u$nd~ang$-u $nd~ang$, k$e$su$si ~l~aan, d~an k$e$te$rti~ban u$mu$m se$bag$ai ~mana d ~i~atu$r d~al~am 

Pasal~ 1337 K$U$H Pe$rd~ata.
71

 

Me$nu$ru$t R. Su$be$k$ti~, pe$rjanji~an ad ~al~ah su$atu$ pe$ri~sti~wa d~i~ mana se$se$orang$ 

be$rjanji~ k$e$pad~a orang$ l~ai~n atau$ d ~i~ mana d ~u$a orang$ i~tu$ sal~i ~ng$ be$rjanji~ u$ntu$k$ 

me$l~ak$sanak$an su$atu$ hal~. D~e$ng$an d~e$mi~k$i~an, pe$rjanji~an ti~d ~ak$ hany~a d~i~l~i~hat 
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se$bag$ai ~ pe$rbu$atan hu$k$u$m, te$tapi~ ju$g$a se$bag$ai~ hu$bu$ng$an hu$k$u$m y~ang$ me$ng$i~k$at 

para pi~hak$ u$ntu$k$ me$me$nu$hi~ pre$stasi~ y~ang$ te$l~ah d ~i~se$pak$ati~.
72

 

 Abd~u$l~ K$ad~i ~r Mu$hammad~ me$ny~atak$an bahwa pe$rjanji~an ad~al~ah su$atu$ 

hu$bu$ng$an hu$k$u$m y~ang$ te$rjad~i ~ k$are$na ad~any~a k$e$se$pak$atan antara d~u$a pi~hak$ atau$ 

l~e$bi~h y~ang$ me$ni~mbu$l ~k$an ak$i~bat hu$k$u$m. K$e$se$pak$atan te$rse$bu$t me$njad~i~ d~asar 

u$tama l~ahi~rny~a pe$ri ~k$atan, se$hi~ng$g$a tanpa ad~any~a pe$rse$tu$ju$an, mak$a ti~d~ak$ ak$an 

l~ahi~r su$atu$ pe$rjanji~an y~ang$ sah.
73

 

D~al~am k$ai ~tanny~a d ~e$ng$an pe$ng$ang$k$atan anak$ (ad~opsi~), me$sk$i~pu$n pad ~a 

d~asarny~a ad~opsi ~ bu$k$an se$mata-mata pe$rjanji~an, namu$n te$rd~apat u$nsu$r 

k$e$se$pak$atan d~an hu$bu$ng$an hu$k$u$m antara pi~hak$-pi~hak$ y~ang$ te$rl~i~bat. Ol~e$h k$are$na 

i~tu$, pri~nsi~p-pri~nsi ~p d~al ~am hu$k$u$m pe$rjanji~an te$tap re$l~e$van d~i ~g$u$nak $an se$bag$ai ~ 

d~asar anal~i~si~s, te$ru$tama d~al~am hal~ pe$mbatal~an pe$ne$tapan ad ~opsi~ apabi~l ~a te$rd~apat 

cacat hu$k$u$m d~al ~am prose$sny~a.
74

 

          D~al~am te$ori~ pe$rjanji~an d~i~k$e$nal~ ad ~any~a asas k$onse$nsu$al ~i~sme$ y~ang$ 

me$ny~atak$an bahwa su$atu$ pe$rjanji~an te$l ~ah l~ahi~r se$jak$ te$rcapai~ny~a k$e$se$pak$atan 

antara para pi~hak$ tanpa me$me$rl~u$k$an formal~i ~tas te$rte$ntu$. Me$nu$ru$t Su$be$k $ti~, asas 

i~ni~ me$ne$g$ask $an bahwa i~nti~ d~ari~ pe$rjanji~an te$rl~e$tak$ pad ~a ad~any~a pe$rse$su$ai~an 

k$e$he$nd ~ak$ para pi~hak$. Ol~e$h k$are$na i~tu$, k$e$se$pak$atan me$njad~i~ u$nsu$r y~ang$ sang$at 

me$ne$ntu$k$an d ~al~am sah atau$ ti~d~ak$ny~a su$atu$ hu$bu$ng$an hu$k$u$m.
75

 

D~al~am k$ai~tanny~a d~e$ng$an pe$ng$ang$k$atan anak$ (ad~opsi~), asas 

k$onse$nsu$al~i ~sme$ te$rse$bu$t me$nu$nju$k$k$an bahwa me$sk$i~pu$n ad ~opsi~ haru$s me$l~al~u$i ~ 

pe$ne$tapan pe$ng$ad ~i~l~an, te$tap te$rd ~apat u$nsu$r pe$rse$tu$ju$an d~ari~ pi~hak$-pi~hak$ y~ang$ 
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te$rl~i~bat, bai~k$ orang$ tu$a k$and~u$ng$ mau$pu$n orang$ tu$a ang$k $at. Abd~u$l~k$ad~i ~r 

Mu$hammad~ me$ny~atak$an bahwa k$e$se$pak$atan me$ru$pak$an d ~asar l~ahi~rny~a 

hu$bu$ng$an hu$k$u$m y~ang$ me$ni~mbu$l~k$an ak$i~bat hu$k $u$m bag$i ~ para pi~hak $.
76

 

L~e$bi~h l~anju$t, te$ori ~ pe$rjanji~an ju$g$a me$ng$e$nal~ ad~any~a asas i~ti~k$ad ~ bai~k $ 

(g$ood~ fai~th)  y~ang$ me$ng$haru$sk$an para pi ~hak$ me$l~ak$sanak$an pe$rjanji~an d~e$ng$an 

ju$ju$r d~an ti~d~ak$ me$ru$g$i~k$an pi~hak$ l~ai~n. Me$nu$ru$t Mari~am D~aru$s Bad~ru$l~zaman, asas 

i~ti~k$ad~ bai~k$ ti~d~ak$ hany~a be$rl~ak $u$ pad ~a saat pe$l~ak$sanaan pe$rjanji~an, te$tapi~ ju$g$a 

se$jak$ tahap pe$ru$nd ~i~ng$an hi~ng$g$a be$rak$hi ~rny~a pe$rjanji~an.
77

 

D~al~am k$onte$k$s ad ~opsi~, asas i~ni~ me$njad ~i~ pe$nti~ng$ u$ntu$k$ me$njami~n bahwa 

pe$ng$ang$k$atan anak$ be$nar-be$nar d ~i~l~ak$u$k$an d~e$mi~ k$e$pe$nti~ng$an te$rbai~k $ bag$i~ anak $, 

bu$k$an u$ntu$k$ tu$ju$an l~ai~n y~ang$ be$rte$ntang$an d~e$ng$an hu$k$u$m  Se$l~anju$tny~a, apabi~l~a 

d~al~am prose$s pe$ng$ang$k$atan anak$ d~i ~te$mu$k$an ad ~any~a pe$l~ang$g$aran te$rhad ~ap asas 

i~ti~k$ad~ bai~k$ atau$ ad~any~a cacat k$e$he$nd ~ak$ se$pe$rti~ pe$ni~pu$an, pak$saan, atau $ 

k$e$k$hi~l~afan, mak$a hal ~ te$rse$bu$t d~apat d ~i~jad ~i~k$an d~asar u$ntu$k$ me$ng$aju$k$an 

pe$mbatal~an pe$ne$tapan ad~opsi~. Sal~i~m H.S. me$nje$l~ask$an bahwa cacat k$e$he$nd~ak $ 

me$ru$pak$an sal ~ah satu$ al~asan y~ang$ sah u $ntu$k$ me$mbatal~k$an su$atu$ pe$rjanji~an 

k$are$na me$ng$ak$i~batk$an ti~d~ak$ te$rpe$nu$hi ~ny~a u $nsu$r k$e$se$pak$atan y~ang$ be$bas.
78

 

              D~e$ng$an d~e$mi~k$i~an, pe$ne$rapan te$ori~ pe$rjanji~an d~al~am pe$mbatal~an 

pe$ng$ang$k$atan anak$ me$nu$nju$k$k$an bahwa me$sk$i~pu$n ad~opsi~ bu$k$an se$mata-mata 

pe$rjanji~an, namu$n pri~nsi~p-pri~nsi~p d ~al~am hu$k$u$m pe$rjanji~an te$tap re$l~e$van 

d~i~g$u$nak $an se$bag$ai~ d~asar anal~i~si ~s. Hal ~ i~ni~ te$ru$tama be$rk $ai~tan d~e$ng$an k $e$be$rad~aan 
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k$e$se$pak$atan, i~ti~k$ad~ bai~k$, se$rta k$e$mu$ng$k$i~nan ad~any~a cacat k$e$he$nd~ak $ y~ang$ d~apat 

me$mpe$ng$aru$hi~ k$e$absahan hu$bu$ng$an hu$k$u$m te$rse$bu$t
79

 

F. Metode Penelitian 

          U$ntu$k$ me$l~ak $u$k$an pe$ne$l~i ~ti~an se$cara l~e$bi~h bai~k$ d~an te$rarah, d ~i~l~ak$u$k$an  

se$su$ai~ me$tod~e$ pe$ne$l ~i~ti~an y~ang$ d~i~g$u$nak $an u$ntu$k$ me$mpe$rol~e$h d~ata y~ang$ ak$u$rat 

d~an re$l~e$van g$u$na me$njawab pok$ok$ pe$rmasal ~ahan. Ad~apu$n me$tod~e$ y~ang$ d~i~g$u$na 

d~al~am pe$ne$l ~i~ti~an i~ni ~. 

1. Jenis Dan Sifat Penelitian 

          Pe$ne$l~i~ti~an i~ni~ te$rg$ol~ong$ k$e$ d~al~am pe$ne$l~i~ti~an hu$k$u$m normati~f y~ai ~tu$ 

su$atu$Prose$s u$ntu$k$ me$ne$ntu$k$an su$atu$ atu$ran hu$k$u$m, pri~nsi~p- pri~nsi~p  hu$k$u$m, 

mau$pu$nd~ok$ri ~n-d~ok $ri~n hu$k$u$m g$u$na me$njawab i~su$ hu$k$u $m y~ang$ d~i~had~api ~ 

.pe$ne$l~i ~ti~an hu$k$u$mnormati~f me$nu$ru$t pote$r Mahmu$d~ marzu$k$i~ ad ~al~ah su$atu$ 

tahapan u$ntu$k$me$ne$l~u$su$ri~ k$e$te$ntu$an hu$k$u $m mau$pu$n pri~nsi~p-pri~nsi ~p hu$k$u$m y~ang$  

d~i~g$u$nak $anu$ntu$k$ me$ny~e$l~e$sai~k$an pe$rmasal~ahan hu$k$u$m y~ang$ mu$ncu$l~ . me$nu$ru$t 

soe$rjonosoe$k$anto d~an sri ~mamu$ji~ pe$ne$l~i~ti~an hu $k$u$m normati~f se$ri ~ng$ d~i~se$bu$t ju$g$a 

se$bag$ai ~pe$ne$l~i~ti~an hu$k$u$m k$e$pu$stak$aan,d ~an soe$rjono soe$k$anto d~an sri~ mamu$ji~ 

me$mbe$ri~k$an pe$ng$e$rti~an pe$ne$l~i~ti~an hu$k$u$m normati~ve$ ad ~al~ah pe$ne$l~i ~ti~an 

hu$k$u$my~ang$ d ~i~l~ak$u$k$an d~e$ng$an  cara pe$ne$l~i~ti~ bahan pu$stak$a atau $ d~ata se$k$e$d ~e$r 

be$l~ak$a.
80

 

2.   Data dan  Sumber Data 

D~al~am Pe$ne$l~i~ti~an hu$k$u$m normati~f d~ata d~an su$mbe$r d~ata y~ang$ d~i~g$u$nak$an ad~al~ah 

d~ata se$k $u$nd~e$r y~ang$ d~apat d~i~k$e$l~ompok$k$an me$njad ~i~: 

a. Bahan hu $k$u$m pri~me$r me$ru$pak$an su$mbe$r u$tama d~al~am pe$ne$l~i~ti~an i~ni~       
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ad~al~ah   Pe$ratu$ran pe$ru$nd~ang$-u$nd~ang$an se$pe$rti~ U$nd~ang$-U$nd~ang$ D~asar 

Ne$g$ara Re$pu$bl ~i~k$ I~nd~one$si~a Tahu$n 1945, U$nd~ang$-U$nd~ang$ Nomor 23 Tahu$n 

2002 te$ntang$ Pe$rl ~i~nd~u$ng$an Anak$ be$se$rta pe$ru $bahanny~a, se$rta Pe$ratu$ran 

Pe$me$ri~ntah Nomor 54 Tahu$n 2007 te$ntang$ Pe$l~ak$sanaan Pe$ng$ang$k$atan Anak$ 

me$ru$pak$an su$mbe$r hu$k$u$m y~ang$ be$rsi~fat me$ng$i~k$at d~an me$njad ~i~ l~and~asan 

normati~f d~al~am pe$ne$l~i ~ti~an i~ni~. 

b. D~ata se$k$u$nd ~e$r me$ru$pak$an bahan hu $k$u$m y~ang$ me$mpu$ny~ai~  fu$ng$si~ u $ntu$k$ 

me$nambah/me$mpe$rk$u$at d~an me$mbe$ri~k$an pe$nje$l~asan te$rhad ~ap bahan hu$k$u $m 

pri~me$r y~ai~tu$: bu$k$u$-bu$k$u$ l~i~te$ratu$r, Ju$rnal~/i~l~mi~ah  Sk$ri~psi~, te$si~s d~an y~ang$ 

be$rk$ai ~tan d~e$ng$an obje$k$ pe$ne$l~i ~ti~an. 

c. Bahan hu$k$u$m te$rsi~e$r me$ru$pak$an bahan hu$k$u$m y~ang$ me$mpu$ny~ai~ fu$ng$si~ 

u$ntu$k$ me$mbe$ri~k$an pe$mbe$ri~an pe$nje$l~asan te$rhad~ap hu$k$u$m pri~me$r d~an bahan 

hu$k$u$m se$k$u$nd~e$r, bahan hu$k$u$m te$rti~e$r antara l~ai~n k$amu$s/ bahasa e$nsi~k$ 

l~oe$d~i~,d ~an l~ai~n l~ai~n. 

4. Analisis Data 

        Pe$ne$l~i~ti~an bi~d~ang$ hu$k$u$m d~e$ng$an me$ng$g$u$nak$an me$tod~e$ Pe$ne$l~i~ti~an Hu$k$u$m 

normati~f, d~ata d~apat d~i~anal~i~si ~s se$cara k$u$al~i~tati~f, Anal~i~si~s se$cara k$u$al~i~tati~f  

me$ru$pak$an anal~i ~si~s d~e$ng$an cara me$nd~i~fsri~fsi ~k$an /me$ng$g$ambark$an, k$e$mu$d~i~an 

me$mband~i~ng$k$an antara d~ata d ~e$ng$an k$e$te$ntu$an pe$ratu$ran pe$ru$nd ~ang$-u $nd~ang$an 

atau$ pe$nd ~apat para ahl ~i~ hu$k$u$m. Tahapan anal~i~si~s  d~i~mu$l~ai~ d ~ari~ pe$ng$u $mpu$l~an 

d~ata, pe$ng$ol~ahan d~ata d ~an te$rak$hi ~r pe$ny~aji~an d~ata. Pe$nari~an k$e$si ~mpu$l~an d~apat 

me$ng$g$u$nak$an i~nd~u $k$ti~f/d~e$d~u$k$ti~f. 

 

 

 


